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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
_0_ 

UNITED STATES OF AMERICA 

Appellee 

- against- 
JAMES E. LOFLAND, 

Defendant Appellant 

_0_ 

BRIEF FOR THE DEFENDANT APPELLANT 

STATEMENT 

This an appeal by the appellant, James E. Lof- 
land, from a judgment of conviction on all counts of 
an indictment charging him with violations of Title 18 
U.S.C. §§ 1341, 1343, 2314, 1503 and 1510, all together 
with §2 on each count. The indictment contained eight 
counts 1,2,4 and 6 charged violations of #1343 and 2; 
count 3 charged violation of §1341 and 2; count 5 
charged violation of §2314 and 2; count 7 charged a 
violation of §1503 and 2 and count 8 a violation of 
§1510 and 2. The trial Judge was Owen, J. 

The defendant was sentenced to a term of fifteen 
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years, as follows: on count. 1,2 and 3, five years 
on each count, co run concurrently -nth each other; 
on counts 4,5 and 6, five years on each count, to run 
concurrently and consecutive to the sentence on counts 
1 to 3; on counts 7 and 8, five years on each count to 

« V 

run concurrently a’->^ consecutively to the first six 
counts, for a total term of 15 years. 

STATEMENT OF FACTS 

The introduction to the indictment alleges that 
the defendant with the aid of confederates represented 
to "recently widowed elderly women" that he was de¬ 
veloping a country club in Liberal Kansas and certain 
properties in New Mexico and Oklahoma; that he induced 
these women to advance sums of money in these proper¬ 
ties which was to be repaid from the financing of these 
projects. The government claims that the defendant did 
not have the intention to repay these investors but 
contends used the money for personal expenses and to 
pay off confederates and the like. The "recently widow¬ 
ed elderly women" who testified at the trial were Esther 
Armstrong and Myrtle Rupe. With the exception of Myrtle 
Rupe, who was a major witness, the great bulk of the 

government's case was taken up with proof c • ' . 

of prior convictions 

of the defendant prior to 1965 and alleged prior simi¬ 
lar frauds, including such subjects as the fundinq of a 
motion picture and the sale.oil rights. This latter 

A 
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proof was admitted to prove "intent" to commit the 
crimes charged in the indictment, alleged therein to 
have been committed from March 1972 " to the date of the 
indictment".. 

The defendant was primarily engaged in building a 
country club at Liberal Kansas, the Coranado Country 
Club and the development of surrounding lots of the 
club site. While certain of the fairways were not com¬ 
pleted and power had not been yet hooked up to a pool, 
the country club itself was completed and was opened to 
the public in and about December of 1973 (1159)*. In 
August of 1974 the club was struck by a tornado and suf¬ 
fered extensive damages (1159). Both Esther Armstrong 
and Myrtle Rupe invested fairly large sums of money in 
the club development, each being given assurance of a 
take out when appropriate financing could be obtained. 
Mrs Rupe, an interior decorator, decorated various areas 
of the club, eventually held all of the stock of the 
corporate owner and was secured by a junior lien, which 
she recorded. Mrs Rupe was also an officer and from time 
to time went with the defendant to various lending in- 

* Numbers in brackets refer to Trial 
Transcript pages 






4 


stitutions in an attempt to obtain financing for the 
club (1157). On One occasion Mrs Rupe prepared her 
own financial statement in an effort to obtain financing 
for the club (144). As will be indicated oelow, Mrs 
Rupe does not believe that «•\has been defrauded by the 
defendant and cert-, iu of the testimony given by her and 
the incider- :^ related thereto are in major part the 
ba- ' . for the appeal herein. In connection with Mrs 
Rupe, an incident occurred in February of 1975/which 
the government basis its charges in counts 4, 5 and g 
of the indictment. On direct Mrs Rupe testified that in 
February of 1975 Lofland advised her that he had been 
introduced to a Michael Gardner, who held himself out 
as a representative of certain swiss banking interests. 
Lofland stated that Gardner would make the country club 
a 2>an of $700,000 and would require a fee of $14,000 
to be held in an escrow type account pending the com¬ 
pletion of the financing. Mrs Rupe spoke to Gardner 
who requested that she come to New York and sign the 
required agreement (210). If the loan was consummated 
Lofland would receive $7,000 from the proceeds (222,238 
280) and one Guthrie would receive the sum of $5,000 as 
a finder’s fee (216,217). Mrs Rupe paid $14,000, all of 
which went to Gardner. The loan did not materialize 
and Gardner suddenly became unavailable. Lofland un- 








succesf .lly sought to find Gardner ^237) and suggested 
finally that Mrs Rupe inform the F.B.I. of what had 
occurred (252). Mrs Rupe made the complaint, and was 
occompaZed to the office of the Federal Bureau of In¬ 
vestigation by Lofland. Lofland never received any 
part of the $14,000 given to Gardner. 

Another of the Rupe incidents, which counts 7 and 
8 of the indictment are bottomed is a request which 
was made by Lofland of Mrs Rupe to send an affidavit 
to an attorney, Howard Cerny, indicating his innocence 

so, as the witness stated Lofland told her, he could 

(394) . , 

clear himself. Lofland made this request on a telephone 

call from the Bahamas*. On direct Mrs Rupe testified 

that the affidavit had been drawn and notarized but 

then she tore it up, keeping the parts ( the government 

put the torn pieces together and introduced a xerox 

copy into evidence ). She told Lofland that she had been 

before the Grand Jury (298). On direct she said she 

thought the affidavit false but when she sought to add 

(or change) her testimony she was abruptly shut off 

(308) She woul -d complete this testimony when later re- 
* Lofland came back to the United 
States and was arrested in New York 
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called by the defendant as his witness. She testified 
on cross thtt she did not discuss her Grand Jury tes¬ 
timony with anyone (369) . After Rupe left the stand 
she returned to her home in Oklahoma. Thereafter the 
Court was advised by counsel that Mrs Rupe wished to 
return to the stand and to add or clarify her testimony. 
She took a flight to New York and the jury stood by for 
several hours for her to arrive in New York. She ap¬ 
peared at a late hour of the day and took the stand. 

She was the sole defense witness. 

As a witness for the defense Mrs Rupe testified 
that she had been cognizant of the background and pre¬ 
vious convictions of Lofland (1171). With reference to 
the affidavit requested by Lofland to be sent to Cerny 
she did not feel threatened by Lofland when he made 
that request (1160); that Lofland never told her that 
he would not repay her if she did not make the affi¬ 
davit requested (1161) and that the affidavit was true 
(1163). She also admitted that Lofland had told her of 
the investments of Mrs Esther Armstrong (1174). Again 
with respect to the affidavit she testified on cross 
that authorship of a portion of the affidavit was hers 
alone (1189,1201). There then followed a persistent 
line of questioning by the prosecuting attorney which 
again and again pitted the integrity and veracity of 
the prosecutor and his office against that of the wit- 
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ness (13a -20a) . Questions were prefaced by the 
Assistant United States Attorney "Didn't you later on 
tell me that...(13a); "Is it your testimony that you 
didn't say that to me" (14a); "When you met with me 
in October SpecidAgent Myers was there, right?"(15a); 

".in the presence of all of us didn't you make the 
statement..." (15a). This type of questioning con¬ 
tinued over the vehement objections of defense counsel. 
Motions for mistrial were denied repeatedly. The 
Court made no effort to admonish the prosecution or to 
stop the questioning. 

Mrs Esther Armstrong, the other "elderly widow", 
had previous land investment experience, particularly 
in speculating on undeveloped property (1065). She 
knew that Lofland was in poor financial condition 
(1070-1072) and she knew that Lofland could not build 
without her funds and that she could not get her in¬ 
vestment back until the club was refinanced (1081). 

Mrs Armstrong knew that the club had been open to the 
public (1061) and opposed the club obtaining a liquor 
license (1066). She had had a conversation with one 
Bing Bennett ( a government witness) who was associa¬ 
ted with an insurance company from whom Lofland was 
attempting to obtain financing. Bennett told her that 
the commitment would be made for financincr if a prop. .. 
first mortgage could be obtained (1060). That Bennett 
was contemplating a loan commitment of his insurance 
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company to Lofland was confirmed by the testimony of 
government witness Batie who met Bennett (516). 

Mr. Bennet himself testified that he considered the 
laan"scriously"(905), this although Mr. Bennett's 
insurance company was extremely cautious in con¬ 
sidering loans and indeed he said had never made a 
previous loan. The Government did not contend that 
the Professional Underwriters Life Insurance Company 
•was anything but a legitimate licensed insurance com¬ 
pany. Mrs Armstrong was a hostile uncooperative wit¬ 
ness and had to be admonished by the trial judge at 
length (1079). A close scrutiny of the claims of 
this lady demonstrated a claim larded with interest, 
"lost dividends" and monies advanced to a Mae Belcher 
long before she met lofland. 

P OINT I 

PROSECUTORIAL MISCONDUCT IN THE 
QUESTIONING OF WITNESS RUPE 
REQUIRES A NEW TRIAL _ 

Rupe, a prosecution witness was recalled as a 
witness for the defendant. On cross examination the 
prosecution, again and again, and over the objec¬ 
tions of defense counsel, pitted the veracity of the 
prosecutor and his office staff against the tesii- 
mony of the witness. The Court refused to grant a 
motion for mistrial and made no effort whatsoever to 
stop this wrongful conduct. The jury recognized the 
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conflict and after retiring sent the Court a request 
that the testimony of Mrs Rupe given on direct, on 
the government's case with respect to the affidavit 
be read to them (7 4a) . The credibility of Mrs Rupe 
was an important factor in th s case. Her testimony 
both direct and cross on the government's presentation 
ran sevei^hundred pages. The Court remarked, with 
respect to her testimony as a defense witness "She 
made some material changes in what she said o~ the 
government's case"(1204). It was impermissible for 
the prosecutor to put into issue his own personal 
integrity. United State s v S pangalet , 258 F. 2d 338 
(2d Cir. 1958); B erge r v United State s, 295 U.S. 78, 

79 L. Ed. 1314 (1934). The conduct complained of was 
pronounced and persistent and had. an obvious cumula¬ 
tive effect on the jury which cannot be disregarded 
as inconsequential. A new trial, it is submitted, 
must be awarded. 

P OINT IX 

THERE WAS INSUFFICIENT EVIDENCE 
TO SUSTAIN A CONVICTION OF 
OBSTRUCTING JSSTICE ON COUNTS 
SEVEN AND EIGHT OF THE INDICTMENT 


Co unt Seven 

Count seven of the indictment charged a vio¬ 
lation of §1503 of Title 18. This count has reference 
to the affidavit which Lofland requested Mrs Rupe to 
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prepare and to give to his attorney. Corny. As in¬ 
dicated above a portion of the affidavit was drafted 

Cbif, i*cl> 

by Mrs Rupe. This request came to Mrs Rupe after she 
had testified before the Grand Jury. There is no 
evidence of any "corrupt" conduct on the part of the 
defendant. Mrs Rupe was not threatened in any manner, 
did not feel threatened and there is absent, further, 
any evidence, except government suggested suspicion 
that Lofland indicated in any manner that the return 

of money to Rupe was conditional on her making this 

' ( 101 ) 

affidavit. The word "corrupt" as used in the statute 
means "for an evil or wicked purpose" United States 
v Ryan , (Ca 9 Cal.) 455 F. 2d 728. Nor has there 
been demonstrated on the evidence the specific intent 
to impede the administration of justice, which is an 
essential element of the offense, United States v 
Ryan, supra, Pettibone v United State s, 148 U.S. 197, 
37 L. Ed. 419 (1893)[interpreting predecessor statute] 
The purpose of the statute in question is the pro¬ 
tection of witnesses and the "due administration of 
of justice" from corrupt interference. The count went 
to the jury on the bcisis of a surmise by the Judge 
that the affidavit in question was going to be used 
in a future trial by Lofland's attorney (1124). This 
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conjecture of facts not shown by the evidence cannot 
sustain sending to the jury count seven , Cf. Ethridge 
v United State s (1958 Ca 9 Wash.) 258 F. 2d 234. 
Further, it is not an unlawful attempt to influence 
or impede a witness for one to seek to obtain from 
a witness a statement of the facts as he believes 
them to be, even though such statement may conflict 
with prior testimony given by the one making the 
statement , Harringto n v U nited State s, (8th Cir. 1920) 
267 F. 97, Cole v U nited States , (9th Cir. 1964) 

329 F. 2d 437, cert den. 12 LEd. 2d 497 
Count Eight 

The defendant moved to dismiss Counts seven 
and eight. With respect to Count Eight the Court 
struck a portion of the said Count commencing with 
the words "and did injure" to the end of the para¬ 
graph (1239). Prior to trial the defendant had moved 
. . 'tc 

to dismiss Coi^J: Eight on the ground of duplicity and 
such motion was denied. It is submitted that the 
Court erred in striking a portion of the count and 
should have dismissed the same. The portion struck 
was plainly not surplusage and the Court, it is sub¬ 
mitted, was without power to amend the indictment in 
that manner, as amendment it plainly was. If the 
Court had the ability to amend indictments the pro¬ 
tection of the Fifth Amendment would be lost. Ex Parte 


1 T7 
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B ai n, 121 U.S. 1, 13. The Federal Rules of Crimin¬ 
al Procedure make no provision for the amendment, of 
indictmenIt may be noted that the portion of 
Count Eight str.i cken included an allegation thet 
Lofland told Rupe that she could get her money only 
if he returned and to this end she would have to make 
cin affidavit. 

In United Stai.es v San Martin, (5th Cir. 1975) 
515 F 2d 317, the Court examined tne background of 
§1510 and the elements of proof required. One such 
element missing in the instant case is the require¬ 
ment that the action taken must be one to prevent 
communication being made to an individual authorized 
to conduct or engage in investigation of the particu¬ 
larly alleged violation. One can hardly contend 
that the request for the affidavit made in the within 
case in any manner obstructed communication by Mrs 
Rupe with the office of the United States Attorney. 
Certainly, there was no showing or intent to have 
Mrs Rupe recant anything she had stated to the Grand 
Jury. Indeed, her testimony before this body was not 
discussed with anyone. 

PO I NT III 

THE COURT ERRED IN CHARGING THE 
JURY WITH RESPECT TO AIDING AND 
ABETTING. 

The introduction to the indictment, which 







which paragraphs were included by reference in 
each count of the indictment alleged that the 
scheme charged was devised and conducted by the 
defendant and confederates. The prosecution produced 
no "confederates". The Judge suggested that the jury 
might find Gardner a confederate, but there was no 
proof in the record as to that, except what hostile 
guessing might dredge up. The Court should not have 
charged the jury with respect to aiding and abetting. 
The defendant timely objected tut was overruled 
(1369 to 1371, 1385). Since there was no principal 
the defendant could not have been held to have aided 
and abetted in a vacum. 

S' 

POINT IV _ 

THE P*\OOF THAT THE DEFENDANT 

VIOLATED §2314 WAS INSUFFICIENT 

The proof on the count set forth in the point 
headnote rests on a single phone call made by Lofland 
to Rupe. Rupe, who is in the best position to know 
testified that she was induced to travel to New York 
by Gardner, who requested that she come to New York 
and sign an agreement(210). The record is barren 

of proof that Lofland induced Rupe to come to New 
York on the Gardner matter nor is there any proof 
with respect to the defendant that he induced Rupe 
to travel for the purpose of executing or concealing 
a fraudulent scheme. Count 5 should have been 


dismissed. 
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POINT :v 

THE GOVERNMENT FAILED TO PROVE 
BY COMPETENT EVIDENCE THE INTENT REQUIRED 
TO SUSTAIN A CONVICTION FOR MAIL AND 
WIRE FRAUD CHARGED IN COUNTS ONE TO 
FOUR AND SIX OF THE INDICTMENT 


The overwhelming portion of the case 
v. T ith respect to the first six counts of the indictment 
were taken up with matters not charged in the indict¬ 
ment on the theory, of course, of"proving" intent, 
ine Court gave no consideration to counsel's repeated 
requests to consider the prejudicial effect of much, 
if not all, of the alleged "prior similar crimes" and 
the overwhelming hostility it was engendering when 
weighed against the purported probative value. The 


defendant had been in prison from 1965 to late 1970. 
The prosecution successfully introduced evidence of 
convictions such as a seven year old conviction under 
the Martin Act of New York.In truth however, the 
prosecution was proceeding to prove the c haracter 
of tnc defendant in order to show that he acted in 
conformity therewith. In his opening the prosecutor 
set the stage. After telling the jury that Lofland 
said he was building a country club ( the subject 


of the instant indictment ) and then adds "... on the 
side he was selling mineral interests, he said he 
was developing oil and financing movies." The facts 


then known by the prosecutor was mention of oil and 
minerals had reference to matters that were approxi- 
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ma.tely some ten years old as to which the defendant 
suffered a conviction. Again, the prosecutor told the 
jury that the defendant had stolen furniture iron a 
home owned by a Dr. Stokes (22), an irrelevant charge 
never proven at the trial. Again, the prosecutor tells 
the jury that the defendant "left his fourLh or 
fifth wife in Kansas" (22) f an irrelevant matter even 
if true. Again, the prosecutor tells the jury that 
his major witness, Mrs Rupe is a "very religious wo¬ 
man" (24). Again, the prosecutor tells the jury that 
the defendant can go to the Bahamas "thanks to a new 
girl friend, Lee Reynolds" (25). In the government's 
closing the prosecutor states to the jury that they may 
Vfind” that the defendant's conduct was in substance 
a tax evasion scheme (1247). The prosecutor suggests 
to the jury that the defendant might have violated 
- oatent law by the improper use of a service mark 
(1246) • With witness Cynthia West, the Court per¬ 
mitted testimony that Lofland lived with the witness, 
and had stayed with her at the Hilton Hotel (558) 

In his opening the prosecutor referred to the defendant 
as a fugitve from justice prior to his arrest, a mat¬ 
ter wholly unproven at the trial.(12). 

In any event and with respect to the ad¬ 
mission of prior similar criminal acts, assuming 
arguendo, the previous convictions of the defendant 
suchj the Court made no attempt to balance the 


were 
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equities of the probative value of the acts as 
against, among other factors, the prejudice to the 
defendant. UnitedStat.es v Bozza , 365 F. 2d 206 
' 2nd Cir. 1966). It is submitted that the jury 
was distracted from the crime actually charged and 
the defendant was prejudiced. 


POINT VI 

IT IS SUBMITTED THAT IN ANY EVENT THE 
SENTENCE OF FIFTEEN YEARS IMPOSED UPON 
THE DEFENDANT IS WRONGFULLY SEVERE 
AND REPRESENTS AN ABUSE OF DISCRETION 


It is respectfully submitted that a term of 
15 years in the instant case was an abuse of dis¬ 
cretion of the sentencing judge such as to violate 
traditional concepts and should therefo.re be re¬ 
viewed. U nited Stat es v Holder, ( 2nd Cir. 1969) 

412 F. 2d 212. 

POIN T VII 

THE JUDGMENT BELOV? SHOULD BE REVERSED 
AND A NEV? TRIAL ORDERED: OR IN THE 
ALTERNATIVE THE SENTENCE OF THE DEFENDANT 
HEREIN SHOULD BE REVIEWED. 

C / /} 

Respectfullyysubnp tted 


l A ■ 

BERNARD J.'COVEN^ 
Attorney for Appellant 


f 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


JAMES E. LOFLAND, 


Defendant, 


EXCERPTS FROM DOCKET ENTRIES 


8-1-75 Filed indictment. 


8-28-75 


Deft, (atty. present) Pleads not guilty. 
Motions ret. in 30 days. Bail $100,000. 
continued. Trial set for 10-29-75 at 
10:30 a.m. Case assigned to Judge Owen for 
all purposes. Owen, J. 

Filed deft's„ affidavit & notice of motion 
to dismiss the indictment, ret. 10-17-75. 

Filed deft'So affidavit & notice of motion 
for an election between the offenses charged 
in certain counts of the indictment, for a 
bill of particulars and for discovery & 
inspection, ret 0 10-17-75. ^ 


10-15-75 Filed deft's, affidavit & notice of motion 
for reduction of bail, ret. 10-17-75. 


10-7-75 


10-7-75 


? 
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10- 22-75 Filed MEMO ENDORSED on deft's, motion for 

election of counts, etc,, filed 10-7-75. 

The motion to elect between offenses is 
denied. Motion for a bill of particulars is 
denied in part & granted in part. Motion 
for discovery & inspection is granted in 
part and denied in part........Owen, J. 

(mailed notice) 

11- 11-75 Filed MEMO ENDORSED on deft's, motion to 

dismiss the indictment. Motion denied. 
........Owen, J. (mailed notice) 

11-12-75 Jury empanelled & sworn. Trial begun & 
continued. 

11-13-75 Trial continued. 

11-14-75 Trial continued. 

11-18-75 Trial continued. 

11-19-75 Trial continued. 

11-20-75 Trial continued. 

11-21-75 Trial continued. 

11-24-75 Trial continued. 

11-25-75 Trial continued. 

11- 26-75 Charge to jury Sc deliberations begin & 

conclude. Verdict guilty all counts. Bail 
^ revoked. Deft, remanded. Pre-sentence 

investigation ordered. Sentence 12-19-75 
at 2:15 P.M.........Owen, J. 

12- 12-75 Filed deft's, notice of motion for a judg¬ 

ment of acquittal or alternatively for a new 
trial, ret. 12-19-75. 







12-19-75 Filed JUDGMENT & COMMITMENT (atty present) 

The deft. is hereby committed to the custody 
of the Attorney General or his authorized 
representative for imprisonment for a period 
of Counts 1, 2 and 3 - FIVE (5) YEARS on each 
count to run CONCURRENTLY with each other. 
CountR 4, 5 and 6 - FIVE (5) YEARS on each 
count to run CONCURRENTLY with each other 
and CONSECUTIVELY to counts 1, 2 and 3. 

Counts 7 and 8 - FIVE (5) YEARS on each 
count to run CONCURRENTLY with each other 
and CONSECUTIVELY to counts 1,2,3,4,5,6 for 
a TOTAL Prison Term of FIFTEEN (15) YEARS 
..Owen, J. 

12-23-75 Filed transcript of record of proceedings 
dated Nov. 12,13,14,18,19,20, 1975. 

12-23-75 Filed transcript of record of proceedings 
dated Nov 21,24,25,26, 1975. 

12-22-75 Filed deft's, notice of appeal from the 

judgment of conviction entered on 12-19-75 
and MEMO ENDORSED - Leave to appeal in forma 
pauperis granted........Owen, J. (Copies 

mailed to: James E. Lofland, M.C.C., 150 
Park Row, N.Y.C. 10007 and U.S. Attorney's 
Office). 







Lf&s 

Indictment 

(SAME TITLE) 

I NTRODUC’iTOI 1 

The Grand Jury charges: 

From in and around March, 1972 up to and 
including the date of the filing of this Indictment, 
in the Southern District of New York and elsewhere, 
JAMES E. LOFLAND (hereinafter called "LOFLAND"), the 
defendant, together with others known and unknown to 
the Grand Jury (hereinafter called "confederates"), 
unlawfully, wilfully and knowingly did devise and in¬ 
tend to devise a scheme and artifice to defraud and t 
obtain money and property fro.n victim? such as Esther 
Armstrong and Myrtle Rupe by means of false and fraud 
ulent pretenses, representations and promises. 

It was part of this scheme and artifice to 
defraud that: 

LOFLAND arranged, through his 

confederates, to be introduced to 
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recently-widowed elderly women and 
other such victims with the intent of 
defrauding them of their wealth. 

Having, with the aid of his confederates, 
gained the confidence of these victims, 
LOFLAND represented to them that he was 
developing country clubs and other real 
estate developments on properties in 
Kansas, New Mexico, and Oklahoma (in 
which, in fact, his interests were far 
less than what he fraudulently repre¬ 
sented). Further, he fraudulently rep¬ 
resented, using false statements and 
forged documents, that he was able to 
obtain substantial financing for these 
developments through insurance companies 
and other financial institutions. 

LOFLAND then induced each victim to 
make one or more payments of cash and 
credit, to be used, he falsely repre¬ 
sented, for certain immediate expenses 
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in connection with the developments, and 
which, he falsely promised, would be 
repaid very shortly from the proceeds of 
the financing from the financial insti¬ 
tutions. To further induce such pay¬ 
ments from the victims, LOFLAND trans¬ 
ferred to the victims a variety of land 
mortgages, chattel mortgages, ownership 
interests, promissory notes, and the 
like, in which he falsely misrepresented 
the status of the property, shares, or 
other collateral involved and fraud¬ 
ulently concealed from each victim the 
full extent of similar transfers to 
other victims and parties. 

By such fraudulent means, LOFLAND 
and his confederates defrauded the 
victims of more than one-half million 
dollars. LOFLAND had no honest ex¬ 
pectation that the victims would ever 
he repaid any of their cash or credit, 
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had no intention of repaying them, and 
never did repay them. Rather, LOFLAND 
immediately transferred the payments to 
his personal control and used them in 
large part, not the promised uses, 

but for personal expenses, paying-off 
confederates, financing his flight to 
the Bahamas once his fraud was exposed, 
and the like. 

As LOFLAND and his confederates well 
knew, their aforesaid pretenses, rep¬ 
resentations arid promises were part of a false and 
fraudulent confidence scheme intentionally designed 
to defraud the victims of their money and property. 

This INTRODUCTION is hereby realleged 
and incorporated by reference in each and every 
Count of this Indictment. 

COUNTS ONE THROUGH SIX 
The Grand Jury further charges: 

On or about the dates set forth below, in 
the Southern District of New York and elsewhere, the 
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defendant LOFLAND, together with his confederates, 
unlawfully, wilfully, knowingly and for the purpose 
of executing and attempting to execute the scheme 
and artifice to defraud set forth in the INTRODUCTION 
to this Indictment, did (a) cause certain matter to 
be placed in post offices and authorized depositories 
for mail matter, to be sent and delivered by the 
Postal Service and to be delivered according to the 
directions thereon, in violation of Title 18, United 
States Code, Sections 1341 and 2; and (b) cause to 
be transmitted by means of wire, radio and television 
communication in Interstate and foreign commerce 
certain writings, signs, signals, pictures and sounds, 
in violation of Title 18, United States Code, Sections 
1343 and 2; and 2; and (c) induce persons to travel 
in and to be transported in interstate commerce in 
the execution and concealment of schemes and artifices 
to defraud those persons of money and property having 
a value of $5,000 or more, in violation of Title 18, 
United States Code, Sections 2314 and 2 ; all as more 
particularly set forth below: 
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Jamie y 31, 
19/3 

Tc:lecyram f LOF7.4yj > 

in Hew York, H.v. to 
)•*?’. 1.1 iC'.-j: Anns lr crip, in 
Fort: Worth, Texas 

1343 and 2 

?. 

Januai , 3 ! .. 
1973 

* N 

§ 1 > 000 t:< ■ lopp: r j >1)> <; 
money order tte.it From 
Fr.it her An'i-. 1 1 on<; in 
Fort YforLh, Texes to 
L0FLAKD in linw York 

N.Y. 

1343 and 2 
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January 31, 
through 
February 4, 
1973 

Check for $3,000.. 
sent through mail 
from Fsther Armr.tron" 
in Fort: Y7orth, Texas” 
to L0FLA13) in Hew York, 
N.Y. 

1341 and 2 
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February 14, 
1973 

Telephone call from 
l.OFLAKi) in Nov/ York, 
N.Y. t:o Myrtle Rope 
in Oklahoma City, 

Okl ahoiivi 

1343 and 2 

r 

February 18, 
1973 

Travel by Myrtle Hup a 
from Oklahoma City. 
Oklahoma to Kav; York, 

N.Y. 

2314 and 2 

G 

February 33, 
1973 

$1,000 e 1 e p/r« * p : * 
money order scat from 

1343 and 2 


Myrtle. Uup- in Oklahoma 
City, OMahona to LOFLAKP 
in New York, l;,Y.. 
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COUNT SEVEN 

The Grand Jury further charges: 

On or about the 5th day of June, 1975, 
in the Southern District of New York and elsewhere, 
the defendant LOFLAND, unlawfully, wilfully, and 
knowingly did corruptly influence, obstruct and 
impede and endeavor to influence, obstruct, and 
impede the due administraCion of justice, to wit: 
he solicited Myrtle Rupe, a material witness to his 
fraud, to execute a false affidavit exonerating him 
from some of his fraud and to mail it to a specified 
attorney in New York, New York. 

(Title 18, United Slates Code, Sections 
1503 and 2.) 

CO UNT FT GHT 

The Grand Jury further charges: 

On or about the 5th day of June, 1975, in 
the Southern District of New York and elsewhere, the 
defendant LOFLAND, unlawfully, wilfully, and know¬ 
ingly, did endeavor by means of bribery, misrepre¬ 
sentation, and intimidation, to obstruct, delay, and 
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prevent the communication of information relating to 
his violations of criminal statutes of the United 
States by a person, namely, Myrtle Rupe, to criminal 
investigators, including Assistant United States 
Attorneys and Special Agents of the Federal Bureau of 
Investigation, and did injure Myrtle Rupe in her 
property on account of the giving by her of said in¬ 
formation to said criminal investigators, to wit, 
LOFLAND having fled to the Bahamas to avoid prosecution 
and to escape the lawful processes of the Grand Jury 
and of the United States Districe Court for the South¬ 
ern District of New York and knowing that an arrest 
warrant had been issued out of said District for his 
arrest and that Myrtle Rupe had been in communication 
with the United States Attorney's Office for the 
them District of New York and with the Federal 
Bureau of Investigation, told Myrtle Rupe over the 
telephone that he could and would return her money 
only if he could return to the United States without 
being prosecuted and that, to this end, she would have 
to execute and mail to a specified attorney in New 
York, N*Y. the false affidavit referred to in Count 
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Rupe-cross 

out and I had a lot of question marks in my mind. 

Q Didn't you later on tell me that -- 

MR. COVEN: Objection. 

Q — that you had intended to turn Mr. Lofland 

in but that if he ever found out your life woulctft be 
worth a plugged nickel. 

.MR. COVEN: I move for a mistrial on the 


question. 


THE COURT: Overruled. 


MR. COVEN: Would your Honor permit me to have 


the question read? 


THE COURT: I move it. 


MR. COVEN: He is putting his integrity on the 

line. Judge. 

THE COURT: Let us find out what the witness 

says. Mrs. Rupe, did you ever say that? 

A Ask me the question again. 

THE COURT: Read it back. 

MR. COVEN: Your Honor, I respectfully submit — 

THE COURT: The objection was overruled. 

MR. COVEN: I understand. No matter what answer t|h 
witness gives because of the form of the question the 
defense is entitled now to call the prosecutor to the 
stand, and we are entitled to a mistrial because he has put hijs 
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2 veracity on the line. 

3 ' THE COURT: The motion is denied. Read the 

4 question back, please. 

5 (Question read.) 

j; 

6 A Not in those words, no. 

7 Q That did you say, Mrs. Rupe? 

| % 

8 A I think you got it confused with Michael 

9 Gardner. I have always been afraid of him. 

10 , Q Is it your testimony you didn't say that to 


10 ij 

11 l| me? 


1-1 j: 

} 

I 

I 


15 i- 


MR. COVEN : 

16 I 

oath and I 

think we arc 

n ; 

under oath 

that stateme 

1, 

The question -- 

19 


MR. RAKOl-’F: 

20 


THE COURT: 

21 


MR.COVEN: 

22 


THE COURT: 

23 

1 

MR COVEN: 

24 


THE COURT: 

25 

1 

i 

MR. COVEN : 


I said that — 

— under oath? " - 
I don't remember word for wordk what I said. . ( 
MR. COVEN: Just a second. He stated it is unde] 


MR. RAKOFF: I am asking her now under oath. 

THE COURT: She is now under oath. 

MR.COVEN: He didn't say that. 

THE COURT: I understood him to mean that. 

MR COVEN: The witness has already — 

'HE COURT: Mr. Coven, please, I have ruled. 

MR.COVEN: May I state the witness has already 
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answered the question. 

THE COURT: I have overruled your objection and 

I have ruled. We will have the question read or reread as 
necessary and go forward. Please sit down, sir. 

MR.COVEN: All right, may we have it reread and 

the answer given? 

THE COURT: I don’t believe it was finished. 

MR.COVEN: I believe the question was already 

given that it was Gaidner she was afraid of. 

THE COURT: Put another question, Mr. Rakoff. 
q When you met with me in October Special Agent 

Myers was there, right? 

A He was there several times when I met with 


16 | : 


22 ii 


Dernice Smith, a friend of yours, was there? 


Yes . 


Steve Markstein was there? 


A Yes, sir. 

q All right. 

And on one of those occasions in the presence 
of all of us didn’t you make the statement that I have just 
asked you about? 

MR. COVEN: I object to the form of the 

question, unless he repeats the statement. 
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j 

A No, I can answer. 

THE COURT: Go ahead. 

A Truthfully, I think I was talking about Gardner. ^ 

I did say nov; one thing about Jim Lofland, I said I would 
afraid of him if — well, I don't remember how I put it,to . 
tell you the truth, but 1 have been afraid of Michael 
Gardner, I have been afraid of him ever since there have been 
some incidents at my home and I thought Michael Gardner did 
threaten my life, and I dind't mean it that Jim would 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
21 
25 


I 
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I; 


threaten my life because I think he is a mild man, but I don* ! 
recall saying my life wouldn't be worth a plugged nickel. 

I might have said somethingin regard that — I can't recall^ • 

. . J 

those exact words. Was I under oath in your office, I mean? 

• -t 

I am under oath now and I am telling you I can't recall 
this exactly, but I didn't feel secure. 

Q Mrs. Rupe, do yon recall telling Special Agent 

Myers that you had heard that Jim Lofland had come bad; 
into the United States and was staying at the Jockey Club? 

A Yes, I do. 

Q Do you recall having a conversation later on with 

Mr. Myers and me and other people — 

MR. COVEN: Judge, I — 

Q -- about — 

MR .COVEN: I move for a mistrial on two grounds. 
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Rupe-cross 

THE COURT: No, motion is denied. 

MR.COVEN: May I state the grounds? 

THE COURT: Not at this time. You may reserve 
your right to state the grounds later. 

Next question. 

Q About whut would happen if Jim Lofland had found 

out you had told us that? 

A No, I don't recall what 1 said. 

Q Youdon't recall that, do you? 

A N o , I don ' t. 

Q Under oath? 

A Under oath. I did tell Myers over the phone that 

I had heard that he was back in the stites and that he was 
at the Jockey Club but I did not tell him that he was coming 
to New York, I didn't know it in any way at all. I was 
told by one of his friends that he was at the Jockey Club 



18 

and I told 

that to Mr. Myers because in my 



19 

! Q 

Now, Mrs. Rupe, you were shown 

that affidavit 


20 

that you ripped in two? 



21 

A 

Yes, sir. 


• 

22 

Q 

That was an affidavit that was 

dictated to you by 


23 

Jim Lofland 

, is that right? 



24 

A 

Yes. 



25 


Q Word for word? 
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Rupe-direct 

. 3b pm 

2 

Q 

You had already made up your mind that you wanted 

j 

( 

3 

to re t u rn 

back and testify? j 


A 

A 

* 

I felt read! bad that I couldn't talk to you 


5 ! 

and your assistant because I was nor I told you I wasn'i; 


G 

well enough. I felt ... 


7 ■ 

1 

Q 

Ms. Rupe, you made up that affidavit at the 

1 

8 

tim^ , ju did it because you believed at that time, before yo 

— 


tore it up 

perhaps, that it was the right thing to do, is th. 


10 

right? 



11 

A 

Yes, I did. 


12 

Q 

You didn't make up that affidavit for money, . . 


I 

13 

did you? 

i 

« 


11 

A 

i 

No, I didn'tmake it up for money. 


15 

Q 

When you brought the affidavit to Mr. Corny and 

| 

is ; 
i 

found that 

he could not be Mr. Lofland's attorney, you felt 

4 

i • 

it had no 

further use and you tore it up, is that correct? 


13 

A 

That is right. 


19 

Q 

And that is the reason you tore it up? 


20 

A 

That's the reason I tore it up. 


21 j 

k • 

Q 

Thank you. 


22 

RECROSS EXAMINATION 

I 

23 

BY MR. RAKOFF: 

| 


2-1 

Q 

Mrs. Rupe, do you remember telling me and Mr. 


25 

Myers, other people who were with us when wo interviewed 

% 
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20 i 


MR. COVEN: May we have the names? I would 
like to move for a mistrial again? 

THE COURT: Overruled. 

Could you name the other people? 

MR. RAKOFF: Steve Bartstein, Bernice Smith. 

Q Do you remember telling them at the time you 

wrote that affidavit you were desperate? 

A Yes , I v/as . 

Q Why were you desperate? 

A Because I am losing my home. 

Q Had you borrowed on your home? 

A Yes, I had. 

Q Was that to put up the 14,000 here in New York? 

A Yes, sir. I borrowed previously. 

Q ihe previous times, they were part of the 

transactions we discussed in this case? 

A Yes, sir. 

Q Mr. Lofland told you he v. u s going to come back 
and bring v 0 u all the money? 

A He didn't say all. He would pay me enough to save 


my house. 


2A j 


Enough to save your house? 
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MR. COVE 14: Defense calls Mr. Rakoff 


THE COURT: Come to the side bar 


(At the side bar.) 


MR. COVEN: Mr. Rakoff has repeatedly asked a 


number of questions as to his conversations with Mrs. Rupe, 


what she told him, what she represented to him and what he 


did and who was present. I made applications for mistrial 


which your Honor has denied. Therefore, I am entitled 


to find out what actually was said to Mr. Rakoff and what 


he did with this witness and what his conversations were. 


MR. RAKOFF: Your Honor, while I certainly have 


no objection to testifying, I think that it is merely an 


. 

attempt when he knows there were other witnesses to the same / 


conversations to try to infect this trial with error. 


MR. COVEN: I think he is putting his integrity 


;n the line here, Judge 


THE COURT: No, he got some answers 


The las 


answer was exactly in line with what he said. The earlier 


20 ! answer the jury could find was not that far off the mark, 


She gave about half of it and then stopped. 


Are you going 


to make anything of the fact that Mr. Rakoff is testifying 


other than the fact that lie is testifying? 


MR. COVEN: I will do the best I can to make 


something cut of it. 
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THE COURT'S CHARGE 


(SAME TITLE) 


THE COURT: Mr. Foreran, ladies and Gentlemen: 

j| 

m I 1 . 

!i We are at the point m this trial where you are soon to under- 

„ | 

i' take vour final function as 'jvirois, and it is here, as I said 

12 f 

! you at the outset of trial, that you will he performing what I 

Y> 

regard as one of the most valuable duties and obligations of 

* / 

si hi: '.nr hip in this country, which ir to act as ministers of 
• ft ice in this case and determine in accordance with the 
in • truetions that T shall give you an’ in accordance with 
the e' icenct nhi*. you have heard what are the facts in this 
case, wk;it happened. 

i; You are to do this and to discharge your duties 

j j 

- ji with complete fairness, corn; lete impartiality and, as I 

pi 

' |said when you were selected, you arc to do this without any 

09 , 

bias or prejudice for or against, the government or for or 


j against Mr. Holland, tire defendant, as parties to thi 


21 ij 


ca se, 


Tins is an imoortanf. case obviouslv to both sides 


.Tc»<-r rrttrvr r: ovm. 
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2 

as well as to the public at large. The fact that the 

3 

/ 

government is a party here entitles it to no greater 


consideration than that given to any other party in any other 

5 

lawsuit. 

. 6 

By the same token, it is entitled to no less 

7 

consideration. 

8 

All parties, whether it be the government, an 

9 

• 

individual, a corporation or whatever, all stand alike and as 

10 

equals before the bar of justice. 

11 

Now, in .your role as passing upon the fact 

12 

issues here, you are the sole and exclusive judges of those 

13 

facts. That is not my province, that is your province. 

■ 

14 

■ 

You determine the weight of the evidence, you 

15 

appraise the credibility or the believability of the 

16 

witnesses that you have heard, you draw such reasonable 

17 

inferences from the evidence as you think are warranted, you 

18 

) 

resolve such conflict as you may find in the 

' ' 19 

evidence, and in doing this I will later speak of how 

20 

you can be assisted in determining these issues and 

21 

determining any questions of credibility or believability 

22 

thatyou may find. 

23 

My final function as the Judge is to instruct you 

24 

as to the law, and 1 say to you that it is your duty to 

25 

accept these instructions of mine and apply them to the 


' 
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2 

facts as you may find them. 

( 

3 

With respect fo any fact matter, it is your 


4 

. 

recollection and yours alone that uovorns as to what the 


5 

testimony was. 


6 

As I told you, I think, early in the case, any- 


7 

> 

thing that any attorney has said in this case with respect 


8 ! 

to any testimony, whether it is during the trial, in a 


9 

question, in an argument, in summation or anywhere else, is 


10 

not to be substituted for your own recollection of the 


n I 

evidence. If there is any substantial question as to what 




12 

- 

that is, you may have it read back to you. 


13 



j 

So, took, antying that I may have said or may say" 


M | 

• 

* 


| 

during the course of this charge with regard to any matter 


15 | 



of evidence or testimony is not to be taken in place of your 


16 

own recollection. I am going to refer to testimony perhaps 


17 i 

during the course of this charco and I will endeavor to 


18 



19 

refer to it as accurately as I recall, but if I were to make 

a mistake, it is your recollection and yours alone that 


20 

. 



governs. You arc not to take anything that I say as binding 


21 



22 

upon you as to what the testimony was. 

1 


Now, the fact that T. may refer to evidence or 

•** «*' 

23 

| 



testimony during the course of this charge does not mean 


24 




that I consider that part that I referred to any more importc 


25 
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than any other evidence, for all of the evidence in this case 
is important, nrd you are to consider all of it in the 
course of your deliberations, whether I refer to it or not. 

i 

If you wish to consider any exhibit in the case, I 
you have only to ask for it and it will be made available for 
your consideration. You may take a copy of the indictment 
with you into the jury room. 

Now, before we get to the precise charges here, 
let me note a few preliminary things. 

There are certain essential principles of law 
which apply in every criminal case. I third: I made 
reference to some of them when you were selected as jurors, 
and I am going to repeat them for you. 

The indictment, these pieces of paper, are 
merely a charge. The indictment is not evidence of 
anything. It is not proof of anything. It is not 
proof of the defendant's guilt. No weight whatsoever 
is to be given to the fact that an indictment has been 
returned here. 

The defendant has pleaded not guilty to the 
charges that are typed upon these pieces of paper. Thus, 
the gover-ment at all times through the course of this 
trial has the burden of proving these charges against 
the defendant beyond a reasonable doubt. 
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The defendant does not have to prove anything. 

He doesn'thave to prove his innocence. lie doesrlt have 
to prove anything at all. 

On the contrary, he is presumed to be innocent 
of the charges contained in this indictment. This pre¬ 
sumption of innocence was in his favor at the start of the 
trial. It continues in his favor throughout the trial. 

It is in his favor even as I am instructing you at this 
moment, and it remains in his favor during the course of you 
deliberations in the jury room, the presumption of inno¬ 
cence being removed only if and only when you are satisfied 
that the government has sustained its burden of proving 
the guilt of the defendant beyond a reasonable doubt under 
the charge. Then at that point the presumption of 
innocence would fall away. 

Nov/, the question that comes up is what is a 
reasonable doubt? 

| 

The words, as you can see, practically define 
themselves. It is a doubt founded upon reason and arising - ou 
of the evidence in the case or the lack of evidence as the. 
case, may he. it is a doubt which a reasonable person has 
after carefully v/eighing all the evidence. 

Reasonable doubt is a doubt which appeals to your 
reason, your judgment, your common sense and your experience. 
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Reasonable doubt ir, not caprice, whim, speculation, 
guess work, conjecture or suspicion. Reasonable doubt is 
not an excuse to avoid the performance of an unpleasant 
diicy. Tt is not sympathy for a defendant. 

If, after a fair and impartial, consideration of 
all the evidence, you can candidly and honestly say 
that you are not satisfied of the guilt of the defendant, 
that you do not have an abiding conviction of his guilt, 
then, in sum, if you have such a doubtas would cause you as 
a prudent person to hesitate before acting in matters of 
importance to yourself, then you have a reasonable doubt. 

In that circumstance it is your duty to acquit. 

If, on the other hand, after such impartial and 
fair consideration of all the evidence you can candidly 
and honestly say thatyou do have an abiding conviction 
of the defendant’s guilt, such a conviction as you would be 
willing to act upon in important and weighty natters in 
the personal affairs of your own life, then you have no 
reasonable doubt, and under such circumstances it is your dut 
to convict. 


22 | 0ne final word on the subject. Reasonable 

23 J doubt does not mean a positive certainty or beyond all 

24 j possible doubt. If th£xt were the rule, few persons, howeve 
guilty, would be convicted. It is practically impossible for 
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a person to be absolutely and completely convinced of any 
contraverted fact which by its nature is not susceptible 
of proof by mathematical t:"-tainty. 

Th" , uhe law in • nnl case is w it is 
sufficient that il guilt of the defendant is established 
beyond a reasonable doubt, not beyond all possible doubt. 

Now, let us turn to the indictment and that 
portion of it which contains the six counts that charge 
violation of the federal anti fraud statutes. 

These are generally referred to as the mail 
fraud, the wire fraud and the travel fraud statutes. 

The indictment contains an introduction followed 
by six specific counts. I am going to read these to you. 

"From in and around March, 1972 up to and 
including the date of the filing of this indictment" — 
which I tell you was filed on the 1st of August of 1975 — 
"in the Southern District of New York and elsewhere" — 
and I advise you in that connection that the Southern 
District of New York includes the Island of Manhattan 
and all the counties of New York, above it, almost up to 
Albany, for practical purposes -- "James E. Lofland, 
the defendant, to go with others known and unknown to 
the grand jury, hereinafter called confederates, unlawfully, 
wilfully and knowing]'/ did devise and intend to devise a 
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scheme and artifice to defraud and to obtain money and 
property from victims such as Rsther Armstrong and Myrtle 
Rupe by means of false and fraudulent pretenses, representa¬ 
tions and promises. 

"It was part of this scheme md artifice to 
defraud that: 

"Lofland arranged, through his confederates, 
to be introduced to recently widowed elderly women and 
other such victims with the intent of defrauding them 
of their wealth. Having with the aid of his confederates 
gained the confidence of these victims, Lofland represented 
to them that he was developing country clubs and other real 
estate developments on properties in Kansas, New Mexico and 
Oklahoma in which, in fact, his interests were far less 
than what he fraudulently represented. Further, he 
fraudulently represented, using false statements and forged 
documents, that he was ableto obtain substantial financing fcjr| 
these developments through insurance companies and other 
financial institutions. 

"Lofland then induced each victim to make 
one or more payments of cash and credit, to be used, he 
falsely represented, for certain immediate expenses in con¬ 
nection with the developments, and which, he falsely 
promised, would be repaid very shortly from the proceeds of 
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the financing from the financial institutions. 

" To further.induce such payments from the victims, 
Lolland transferred to the victims a variety of land mort- ’ 
gages, chattel mortgages, ownership interests, promissory * 
notes and the like, in which he falsely misrepresented 
the status of the property, shares or other collateral 
involved and fraudulently concealed from each victim to him 
the full extent of similar transfers to other victims and 
parties. 
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"Hy such fraudulent means, Lofland and his 
confederates defrauded the victims of nore than one half 


million dollars. I,of land had no honest expectation 

that the vietins would ever he repaid any o r t’cir cash or 
credit, had no intention of ro;>.e.-.tng them, and never did 

repay them. Rather, Loflancl immediately transferred the 

I 

payments to his personal control and used them in large 
part, not for the promised uses,hut for personal expenses, 
paying off confederates, financing his flight to the 
Bahamas once his fraud was exposed, and the like. 

"As Lofland and his confederates well knew, their 
aforesaid pretenses, representations and promises wore part 
of a false and fraudulent confidence scheme intentionally 
designed to defraud the victim of their money and property. 

"This introduction is hereby realleged and 
incorporated by reference in each and every count of this 
indietnent.’ 

This charge then continues as follows: 

"Counts 1 through 6 . 

"The grand jury further charges: 

"On or about the dates set ^orth below, in the 
fouthern District of how York and elsewhere, the defendant 
Lofland, together with his confederates, unlawfully, 'wil¬ 
fully, knowingly and for the purpose of executing and 
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attengting to execute the scheme end artifice to defraud 
sot forth .in th.o infreduction to this indictment, did, 

(a) cause certain mat.'or to ho placed in post offices and * 
authorised doponitores for mail natter, to be sent and 
do tiv". od by the Postal Serv lc.^ am* to he delivered accord¬ 
ing to the directions thereon, in violation of Title 18, 
United States Code, Sections 1341 and 2; 

"And (b) caused to he transmitted by means of 
wire, radio and television communication in interstate 
and foreign commerce certain writings, signs, signals, 
pictures and sounds in violation o' Title 18, United States. 
Code, Sections 1343 and 2* 

"And, (c) induced person;-, to travel in and to 


be transported in interstate commerce in the execution and 
concealment of schemes and artifices to defraud those persons 


of money and pronerty having a value of $5,000 or more, 
in violation of Title 13, United States Code, flections 
2314 and 2: all as more particularly set forth 


below. 1 


Thereafter is listed six separate areas under 


appropr 1 a he co1umns. 

Count 1 charges that on or about the approximate 
date January .'1, 1075 there was a telegram from Lofland 
in Hew York to Esther Armstrong in Forth forth, Texas. 


southern District court reporters, u.s. courthouse 






<4 



1347 


1 

I 

rjvrrf 3 


2 

1 

The section of the lav; is not forth after it. 


\ 3 

Count 2 charges that on or about the anproxinato 


N57 4 

i • 

clato January 3.1, 1 'J7 !• , $1 ,000 tclographic money order 


I 

5 

i 

j 

sent from Esther Armstrong in Fort Worth, Texan to inland 


i ‘ 6 1 

■ * 

• 

? n Mot; York . 


7 

i i 

Count 3 charges that on or about the approximate 

■* 


8 ' 

1 

date January 31st through February 4, 1^75 a chock for 


9 

l 

1 ! 

$3,000 sent through nail fron Esther Armstrong in Torch 


10 ! 

Worth, Texas to Lofland in Nov; York.. 

t 


ii 

i 

1 

Count 4, that on or about the approximate date 


12 ! 

1 

February 14, 1075, telephone call from Lofland ir 


13 

Nov; York to Myrtle Rape in Oklahoma City, Oklahoma. 


i 14 ' 

Count 5 charges that on or abort February 13, 1075, 

| 



travel by Myrtle Rune from Oklahoma Citv to Mew York. 


1~ ! 
16 i 

1 j 

Count f> charge;; that on or about February 25, 

1 J 


17 

j 

1075, ?1,000 telegraphic money order sent from Myrtle Rune 


18 
i . 

in Oklahoma City, Oklahoma to Lofland in Mew vork. 


! 

■ 19 

These are six specific acts, each of which is 


20 

3 m 

alleged to be a violation of a section of law that J will 


j 21 

charge you in more detail in a minute or two. 


22 

| 

Now, I have mentioned to you three statutes which 


23 

are referred to as mail fraud, wire fraud and travel fraud 


24 

statutes. The introductory wording of these statutes 


25 

is identical anu reads — this is the statute itself. 
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the lav; itself -- 

"V.’hoevcr, having devised or intending to devise 
any scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pretenses, 
representations or promises," *— and from that point on the 
statutes differ. 

Thus, the mail fraud statute, in nertinent part, 
continues by making it a crime when any person: 

"For the purpose of executing such scheme or 
artifice, or attempting so to do, places in any post office 
or authorized depository for mail natter ... to be sent or 
delivered by the Postal Service, or takes or receives 
therefrom, any such natter ... or knowingly causes to be 
delivered by mail ... any sue!: matter ..." 

In short, the use of the mails in furtherance 
of a fraudulent scheme is prohibited. 

A separate statute, using the same introductory 
language I read to you earlier as to a scheme or artifice 

#» 

to defraud, makes it a criminal offense when one: 

"... Transmits or causes to be transmitted 
by. moans of \.’ire, radio or television communication in 
interstate or foreign commerce, any writings, signs, 
signals, pictures, or sounds for the purpose of executing 




25 

i such scheme or artifice." 
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This statute, the Hire Fraud Act, and the 
language referred to generally extend to the use of i. erstat 
or foreign fae.i 1 i tier, such an telenhones, to. 1 wirans and 
cables. 

Still another statute with respect to such fraudu¬ 
lent scheme nakes it a criminal offense -- this is the 
travel -- when anyone: 

"Transports or causes to be transported, or 
induces any person to travel in, or to be transported in 
interstate Connerce in the execution or concealment of 
a scheme or artifice to defraud that person of money 
or property having a value of $5,0f>0 or more." 

The indictment charges violations of each of these 
statutes — the numbers are listed here in the indictment-- 
deponding upon whether it is the use of the nails, telephone, 
telegrams, cables or travel in the alleged execution 
or furthering of the scheme to defraud. 

I also instruct you as to another federal statute 
in the event you find it applicable which provides that a per 
son who: 

"Aids, abets, counsels, commands, induces or pro¬ 
cures," the commission of an offense against the United 
States is equally punishable as the person who "commits 
the offense." 
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Thus, under the law regarding aiding and abetting, 
a person who wilfully causes an at to be done which, if 
directly performed by him or another, would be an offense . 
against the United a a responsible for i+- as if 

he himself '.ad caused the act to be done. 

Later I shall instruct you in more detail as 
to the aiding and abetting statute. 

Now, as you have just heard at some length, 
the part of the indictment which charges fraud has two part 
The first is an introduction and the second part consists 
of the several counts. 

Now, the crime with which Defendant Lofland is 
charged in each count is doing an act or causing or 
abetting or aiding someone else to do such an act, such 
as using the mails or the interstate wire facilities 
or traveling in interstate commerce in order to further 
or execute the scheme to defraud as outlined in the 
introduction. 


20 

21 

22 I 


23 


24 ! 

i 

25 I! 


In order to find that the defendant, Mr. Lofland, 
violated the mail fraud, wire fraud or travel fraud 
statutes, the Government must prove beyond a reasonable 
doubt the following elements: 

One, that a scheme or artifice to defraud 
or to obtain money by false and fraudulent pretenses. 
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representations or promises, 
or that he aided and abetted 

a scheme or artifice. 


1351 

was devised by the defendant 
others to devise such 


Two, that the defendant knowingly and wilfully 
participated in the scheme or artifice to defraud, with 
knowledge of its fraudulent nature and with intent to 
defraud or that he knowingly and intentionally aided and 
abetted others to do so. 

And, three, that ns to each count there occurred, 
in execution or furtherance of that scheme, the use of 
the mails or the use of interstate wiring facilities, 
or the interstate travel by a victim specified in the 


particular count. 


Let us consider each element separately. 

The first element of the offense is the existence 
of a scheme or an artifice to defraud. The language 
describing this element is almost self-explanatory. 

A scheme or artifice is merely a plan for the 
accomplishment of an object. 

A scheme to drfraud is a plan, device or course 
of action to obtain money or property by means of false or 
fraudulent pretenses, representations or promises calculated 
to deceive persons of average prudence. 

In short, it embraces any scheme, artifice. 
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trick, device or deceit intended to deprive a person of 
his money or property, whether by false representation 
or suppression of truth or by a deliberately reckless 
disregard for the truth. 

a statement, representation, claim or document 
is false if it was untrue wlirn made and was then known 
to be untrue by the person making it or earning it to oe 
made, or if he deliberately and recklessly blinded 
himself to the knowledge that it was false. 

A statement, representation, claim or document 
is fraudulent if it was falsely made or caused to be 
made with intent to deceive the victim. 

The fraud condemned by the statute is not 
limited to active misrepresentation. A fraudulent 
scheme may exist although no express misrepresentation of 


fact is made. Indeed, a statement may be fraudulent, 
if, although literally true, it omits the material facts 


necessary to make the statement, in the context in 
which it is made not misleading. The deceitful 


25 


concealment of material facts or the deceitful repre¬ 
sentation of half truths may also constitute an actual 
fraud, and the devising of a scheme for obtaining money or 
property by such half truths or concealment or by creating 
false impressions is in violation of the statutes. 
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If there is deliberate deception, the manner 
in which it is accomplished is immaterial. 

In very broad outline, the Government cor.*-'-.ids 
that Lofland's scheme was to induce people to give 
him money directly or indirectly in such forms as 
loans, invesir'iits, payments of bills and expenses, 
extending credit, putting up collateral and the like. 

Lofland, the Government contends, induced these 
transfers by a number of different fraudulent repre¬ 
sentations, principally regarding the country club in 
Kansas, land in New Mexico, Keystone, Oklahoma, and that 
they wr -Id get their money back very shortly from the 
proceeds of loans that had been assured by major financial 


15 

16 
17 
13 

19 

20 
21 

22 |! 

23 

24 

25 


institutions. 

If you find that Mr. Lofland made a fraudulent 
representation or representations as part of this 
scheme, I charge you that the law does not require that 
the Government prove all the false pretenses, fraudulent 
representations or concealments charged in the indictment. 

It is sufficient if it proves beyond a reasonable 
doubt as to whichever of the first six counts you are 
considering that at least one false pretense, mis¬ 
representation or concealment of a material fact was made 
in furtherance of the scheme to defraud. 
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Similarly, even though the Government contends 
that the defendant, in fact, appropriated the victim's 
money for uses other than those he pretended he was using 
them for, and even though you are entitled to consider 
any suen evidence and that you find as bearing on the 
defendant's intent, "^-f-holess, since the crime '■•harged 
is the devising and attempted execution of a scheme 
to defraud, it is not necessary that you find that the 
defendant, in fact, realized any gain at all from the 
scheme, nor is it necessary for the Government to establish 
the victim s suffered any loss, although the Government 
obviously docs so contend. 

In short, while the Government at all times 
has the burden or proving each of the essential elements 
of the scheme to defriiud, it is not required to prove that 
every step of the scheme was fully accomplished. The 
crime is complete if you find that the scheme was conceived 
and that the mails, wires or travel facilities were used 
in an attempt to further it. 

Thus, the question is: Did the defendant 

knowingly devise or aid and abet a scheme to defraud 

\ 

and obtain money and property of which the mails, 

the wires or interstate travel were used to further the 

scheme? 
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As I have said, whether or not the scheme 
actually succeeded in any given instance is not. the 
question. 

However, in determining v/hether a scheme 
existed, yov mr.y draw reasonable inferences from its 
success if you find that it -'.id, j.,. fact, succeed. 

Since the devising of a scheme or an artifice 
concerns the defendant’s conduct and intent, should you 
find that a scheme to defraud existed, it is no defense 
that persons defrauded were themselves induced to make 
inaccurate representations or enter into acreementn 
that they could not fulfill. Let me read that to you 
again because I don't think the total sense of it came 
through. Since the devising of a scheme or artifice 
concerns a defendant's conduct and intent, should you 
find that a scheme to defraud existed, it is no defense 
that persons defrauded were themselves induced to make 
inaccurate representations or enter into agreements that 
they could not fuj.fill. 

Thus, if you find that Mr. Lofland devised 
a scheme to defraud, it is no defense that Myrtle Rupe's 
financial statement may have been inflated, and particularly 
so if you find that this was a reflection of the values 
which Defendant Lofland induced her to accept as 
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to his notes and investments and the value of his property. 

The second element under each count that the 
Government must prove beyond a reasonable doubt in order 
to convict '..he defendant is that he participated in the 
scheme or artifice to defraud inglj , wilfully and 

•. to defraud. 


15 


"Knowingly," means to act purposely and 
deliberately, rather than through mistake, inadvertence 
or other innocent reason — in short, that one is aware 
of what one is doing. 

"Wilfully," means to act intentionally, with 
a b-d purpose either to disobey or to disregard the lav;. 

"Intent to defraud" means to act knowingly and 
with the specific intent to deceive for the purpose of 
either causing some financial loss to another and/or 
bringing about financial gain to one's self. 

Since an essential element of the crime charged 


2-1 i 


is a specific intent to defraud, it follows that good 
faith on the part of a defendant is a complete defense. 

I remind you, however, that a defendant has no burden 
to establish a defense of good faith. The burden is 
upon the Government to prove fraudulent intent and 
consequent lack of good faith beyond a reasonable doubt. 


I further instruct you in this area that one 
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who acts with honest intention is not chargeable with 
fraudulent intent. One who expresses an opinion honestly 
held by him, or a belief honestly entertained by him, is 
not chargeable with fraudulent intent even though such 
opinion is erroneous; and such belief is 

mistaken. Evidence which establishes only that a person 
made a mistake in judgment or an error in management, 
or was careless, does not establish fraudulent intent. 

However misleading or deceptive a plan may be, 
it is not fraudulent if it was devised and executed 
in good faith or there was an honest belief in the 
truth of the representations made. At the same time, 
it is no defense that the defendant, knowing that his 
representations were false or that his actions were 
fraudulent, spoke or acted out of a belief that ultimately' 
everything would work out so that no one would suffer 
any monetary loss. Nor is it a defcn.se that the defendant 
first made his representations in good faith if you find 
that later within the period charged in the indictment, 
he realized the representations were false and yet 
deliberately continued to make them. 

The Government has introduced other 
evidence of what the Government contents wore other frauds 
committed by the defendant aside from those charged in 
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the indictment, evidence, which you may recall, I admitted 
as bearing, if you credited that evidence, on this issue 
of intent. Obviously, a central question here is the 
defendant's intent. Proof as to the defendant's conduct 
towards certain others outside the scope of the indictment, 
such as Arnold Goodman, who testified to certain events 
after the filing of this indictment on August the 1st of 
1975, and Louise Denison, who testified to certain 
events in 1971, before the date alleged in the indictment, 
March of 1972, that evidence was admitted solely on 
that issue alone. 

If you credit it, it may be considered by you. 
Buc, as I say, only on the issue of the defendant's 
intent with regard to those items that are charged in this 
indictment. 

What was his intent with regard to those? It 
is to be considered by you on that issue alone and on none 
other. 

Similarly, there was admitted in evidence proof 
of defendant’s guilty plea in a fraud case in New York 
State. That evidence, too, assuming you credit was 
admitted solely for whatever bearing you find it 
has upon the question of his intent with regard to the 
matters that are charged in the indictment on which he is 
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How, direct evidence is the testimony of what 
somebody sow, hoard, something that occurred in the 
person's presence, as to which they testified before you. 

Circumstantial evidence is evidence where 
there has he^n proof of one fact from which you can 
reasonably conclude that another f.-.et exists. 

Let me give you an example the courts have 
used longer than I care to remember. 

Lot us assume this morning as you came into the 
courthouse the sun was shining and the blinds were drawn. 
Yon took your seats in the jury box and had no occasion 
to see outside. 

* During the course of the morning a person 

comes in with a raincoat shaking drops of water off of it, 
another person comer, in with an umbrella similarly 
dripping water_ 

What you saw, the raincoat and umbrella was 
direct evidence, because that was observed. However, 
from that fact you may conclude that outside, after 
you came into the building, the sun had stopped shining 
and ic had begun to rain. 

In other words, you deduced that fact circum¬ 
stantially from the direct evidence that is before you. 

That is all there really is to circumstantial 
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evidence, which is that yo\i nay deduce 
a second fEtct that logically follows from one that is 

s 

directly proved to you. 


Circumstantial evidence, i* you credit it, 
is of no less wcignL in your deliberations than is 
direct evidence. 

Thus, knowledge and intent of a defendant, 
though subjective, may be inferred or gathered from 
a person’s outward manifestations. His conduct,his \/ords, 
his acts, and from all the objective facts and circum¬ 
stances disclosed by the evidence and the reasonable 
inferences to be drawn therefrom, or from the circum¬ 
stantial evidence, if you so find. 

Conduct of a defendant may be considered in 
the light of other evidence in the case if it tends 
to prove an issue material to the charge. Thus, a false 
exculpatory statement, if you so find, may be 
considered as circumstantial evidence of fraudulent 


intent. 


The Government here contends that the affidavit 


allegedly dictated by the defendant to Mrs. Rupe is 
such a false excuplatory statemon. procured by the 


de fendant. 


If you so find, you may consider it as hearing upo 
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the defendant's intent as to the first six counts in the 
indictment. 

Still other evidence, if you credit it, such 
as c,.: alleged threat conveyed to Mr. Lester McGhee, 
or the defendant's alleged statement to Cynthia West 
to keep your trap shut, an allegedly fraudulent offer 
to Myrtle Rupe to bring her some money from the Antilles 
Bank if she first helped Lofland raise bail, may be 
considered by you as bearing upon Mr. Lofland's knowledge 
and intent in this case. 

Let me say that all of these determinations 
are exclusively for you to make or not to make, as you 
see fit in accordance with these instructions on the lciw 
to you. 

Now, I have given you the first tv;o elements 
that v;ould apply to all six of these fraud charges. 

As you gathered, the first two elements are common to 
a-1 six, but there is a third element that various 
as between the six. 

The third element is as to a mail fraud 
count. This row deals with Count 3. Count 3 is the 
mail fraud count. 

Before a defendant may be found guilty on 
Count 3, the mail fraud count, in addition to the other 
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1 

2 

two elements as to which I have charged you, the Government 


1 

3 

must prove beyond a reasonable doubt the use of the mails 


• 

4 

in furtherance of the scheme to defraud. It is not 


- 

5 

i 

necessary to show that the defendant in question actually 



6 

1 

mailed any item referred to. It is sufficient if 


« 

7 

you find that the defendant caused the mailing by others. 



8 

Count 3, as you may remember from my reading, is 



9 

the allegation that Esther Armstrong sent a $3,000 check 



10 

1 

through the mail to Mr. Lofland sometime from January 31st 



|j 

|i through February 4, 1975. 



12 | 

Now, where one does an act with knowledge 



13 

that the use of the mails will folio.-; in the ordinary 



14 

course of business, or where such use of the mails can 



15 

reasonably be foreseen even though not actually intended. 


' 

15 ' 

then he causes the mails to be used. 


i ■ 

! 

17 

The mailed matter need not disclose on its 


1 

r 

18 

face a fraudulent representation or a request for 


i 

19 

money. It may be wholly innocent. Here, the count 


• 

20 

in question, as to which I have just read you, refers 


* 

21 

to the $3,000 check which the Government contends 


/ 

22 

was sent through the mail from Mrs. Armstrong in Fort 


■ - 

23 

Worth to the defendant in New York at the defendant's 



21 

request and solication and in furtherance of his overall 



25 

scheme. 
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The Government contends it was reasonably 
contemplated the mails would be used in the course of 
this scheme and therefore that you may find that the 
defendant caused the mailing. 

The Government must also establish beyond 
a reasonable doubt that the particular mailing charged 
in Count 3 occurred during the existence of the scheme 
and its furtherance. 

Now, let's turn to the wire fraud counts. 

Those are 1, 2, 4, and 6. To sustain its charge that 

the defendant is guilty on the wire fraud counts the 

Government must prove again in addition to the two 

common elements that I have previously mentioned to you 

that for the purpose of executing the fraudulent 

scheme or artifice the defendant caused the transmission 

* 

of sounds and signals by wire communication in interstate 
commerce, or caused, aided and abetted such use of 
interstate wire facilities by another. 

I instruct you that interstate telephone calls 
or telegrams constitvite the use of wire communication 
within the statute. 

Count 1 refers to a telegram from Lofland 
to Esther Armstrong in Fort Worth, approximate cate 
January 31, 1975. 
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Count 2 refers to a $1,000 telegraphic money 
order sent from Esther Armstrong in Fort Worth, Texas 
to Lofland in New York January 31, 1975. 


Count 4 refers to a telephone call from Lofland 
in Na;v tork to Myrtle Rupe in Okl 'homa City on February 
14, 1975. 


Count 6 refers to a telegraphic money order 
for $1,000 from Myrtle Rupe in Oklahoma City to Lofland 
in ■‘New York, approximate date February 25, 1975. 

^11 of these, obviously, refer to types of wire 
communication within the statute. 

If you find that the defendant caused interstate 
telephone calls to be made, or telegrams to be sent 
in pursuance of a scheme to defraud, it is irrelevant 
whether the defendant was the one who placed the calls 
or sent the telegrams. 

As with the mails, the defendant need not himself 
have directly participated in the telephone conversation, 
nor himself have sent the telegram, nor even have specific 
knowledge of the wire communication. It is sufficient 
if you find the defendant caused such communication 
directly or indirectly or aided and abetted someone else 
in so communicating. 

Under the vr.ire fraud statute there is no 
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requirement that the accused know that the instrumentalties 
of interstate commerce .are used or that ho foresee 
that such instrumentalities may be used. 

Now, let's go to the travel count, which is 

Count 5. 

In addition to the two elements common to all 
the counts to establish the defendant is guilty on the 
travel count tne Government must prove beyond a reasonable 
doubt that, in addition, the defendant for the purpose 
of furthering his scheme to defraud a person of $5,000 
or more induced that person to travel in interstate 
commerce or caused or aided and abetted someone else 
to induce such travel. 

Count 5 allcgatcs that on or about February 
18, 1575, there was travel by Myrtle Rupe from Oklahoma 
City, Oklahoma, to New York, New York, in furtherance 
of the scheme to defraud. 

To induce a person to travel simply means 
to cause a person to do something or persuade or to 
influence or to stimulate acts on the part of another 
person. There is no requirement under the travel 
statute that the accused specifically know, foresee, 
or intend that a person would be induced to travel 
in interstate commerce. It is enough if you find that 
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the defendant knowingly participated in a scheme which 
by its nature involved interstate travel, and that 
such travel actually occurred. 

In the ca.se of Count 5, the travel referred to, 
according to the Government's contention, is when 
following the call from the defondant/Myrtle Rupe flew 
from Oklahoma City, Oklahoma to New York in connection 
with the giving of a $14,000 check to Michael Gardner 
in New York City. 

While we are talking about this count I want 
to bring to your attention that while Count 5 charges that 
the approximate date of Mrs. Rupe's travel to New York 
is alleged as February 18, 1975, it appears conceded by 


both parties that the precise date was actually February 


17th. 


Such a minor variance, I charge you, is 


19 


immaterial. Specifically, I instruct you that it does not 
matter if a specific transaction is alleged to have occurred 


on or about a certain date and the testimony indicates 
that it was in fact on another date. The lav; only 
requires a substantial similarity between the dates 
alleged in the indictment and the date established 
by the testimony. 

Similarly, while the amount obtained or 


southern District court reporters, u.s. courthouse 
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to be obtained by the scheme to defraud must be found 
by you to be in excess of $5,000, insofar as Count 5 
is concerned, whether the amount realized or to be realized- 
by che scheme was a half million dollars or some 
greater or looser figure is not material. If you found 
that all of the elements of the crime had b^en proven, 
but that the amount of the fraud amounted only to, let's 
say, $150,000, you would be under just as much of an 
obligation to find the defendant guilty as if it were 
the $500,000 or more charged in the indictment. 

By this I mean assuming that you found all of 
the requisite elements of the charges to be 
met beyond a reasonable doubt. 

Again, it is not required that the Government 
prove that the scheme to defraud started on and ended on 
the dates alleged in the indictment. It is sufficient 
if you find that in fact a scheme to defraud existed 
at sometime during the period. 

The fact that the Government may have proved 
that on the one hand the scheme began either before or 
after March 1972, or that on the other it ended before 
or after Imgust 1, 1975, is not of any importance, 
as long as you find that the scheme was in fact in 
existence at sometime between those tv;o dates. 
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Once again, an I previously said, it is not 
necessary that the Go\ernrr.ent prove every aspect of the 
scheme to defraud as it is described in the introduction 
to the indictment as long as it proves enough of the 
scheme to meet with tl legal requirements as to which 
I have already charged you. 

In this regard, I also want to charge you that 
a material fact — and you have heard me make mention 
of a material fact — is one that would matter to a reasonable? 
person in reaching a decision to make a loan or an 
investment or otherwise extend money or credit in reliance 
upon it or in response to it. 

However, the Government need not prove that 
any particular misrepresentation was in fact relied 
upon, but only that it was the kind that the maker would 
expect to be relied upon. 

Now, the .indictment charges Hr. Lofland with 
acting along with confederates. In this regard, the 
Government contends that the aiding and abetting statute 
is applicable. 

I charge you that any person, obvously, who 
commits an act that the statute declares to be a crime 
has committed that crime, obviously. It is also a crime, 
however, to aid or abet, or procure or induce another 
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person to commit such an act. The aiding and abetting 
statute, Title 18, U. S. Code, Section 2, reads as follows: 
"Whoever commits an offense against the United States 


or aids, abets, counsels, commands, induces or procures 
its commission is punishable as a principal. 


11 : 


B. Whoever wilfully causes an act to be 
done which if directly performed by him or another would 
be an offense against the United States is punishable 
as a principal. 

In order to find that a defendant aided or 
abetted others to commit the offenses charged in the 
substantive counts, you must find that Mr. Lofland 


in some way associated himself with and participated 


v 


21 I! 

! i 


in the criminal venture of devising a scheme and 
artifice to defraud, that he wished to bring it about, 
and that by his acts he endeavored to make it successful. 

Participation by the defendant in a criminal 
venture may be shown by any act designed to promote or 
further the criminal venture v/hich you find was 
committed by the defendant. 

To find the defendant guilty of aiding and 
abetting you must find something more chan a mere knowledge 
on his part, that the crime was being committed, since 
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oeing a mere spectator at a crime docs not make a 
man a participant. It is not necessary, however, to find 
that ho himself did any of the criminal acts, s.ince 
participation in a crime can, for example, be shown if 
you find that he aided or counseled another to commit the 


crime, 


In determining whether a defendant participated 
in a criminal venture you may consider whether that 
defendant had any stake in the venture or any moti ve to 
aid the venture. 

Now, let us turn to the final two counts of 
the indictment. The defendant is charged in Count 7 
with violating Title 18, Section 1503. Pertinent 
provisions of that statute read as follows: 

"Whoever corruptly influences, obstructs, 
or impedes, or endeavors to influence, obstruct or impede 


the due administration of justice commits a crime." 
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Now, Count 7 of the indictment reads as 

follows: 

"On or about the 5th day of June, 1975, in the 
Southern District of New York, and elsewhere, the defendant i 
Lofland unlawfully, wilfully and knowingly did corruptly 
influence, obstruct, and impede .and endeavor to influence, 

. 

obstruct and impede the due administration of justice, 

I 

to wit, he solicited Myrtle Rune, a material witness to his 
fraud, to execute a false affidavit exonerating him from 
some of his fraud and to mail it to a specified attorney 
in New York City." 

' 

The purpose of the statute involved here is 
the protection of the. public interest in the due admin¬ 
istration of justice. In order to convict the defendant 
of the crime charged in Count 7, the government must prove 
each of the following elements beyond a reasonable doubt: 

l 

• The first element is that the defendant knew that 
a proceeding was pending in a court of the United States. 

In this connection I charge you that a federal grand jury 
proceeding, and also a proceeding leading to the issuance 
of an arrest warrant, are both proceedings in a court 
of the United States. 

The second element is that the defendant 
endeavored to influence, obstruct, or impede the due 
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i 

ndro '.nis tration of justice. To influence, obstruct 

| 

or invcde, those together cover any attempt to interfere 
with the due administration of justice. The particular 

i 

interference here charged was Lofland's attempt to get 
Myrtle Rupe to mail to Howard Cerny in New York a 
false affidavit exonerating him of fraud. 

The indictment charges that Myrtle Rupe was a 
material witness to Lofland's fraud, and in this connection I 
instruct you that one is a witness within the meaning 
of Section 1503 when he or she knows and is supposed to know 
material facts and is expected to be called upon to testify 
as to them. 

Due administration of justice, as used in the 
statute, refers to the fair, impartial, uncorrupted and 
unimpeded consideration of any matter, civil or criminal, 
ponding in the courts of the United States. It includes 
over step in a pending case, and of course it includes the 
grand jury investigation of the charge. 

The third element that the government must prove 
beyond a reasonable doubt as to Count 7 is the defendant, 
in obstructing the due administration of justice, did 
so corruptly. The word "corruptly" as used in this 
statute simply moans having an improper motive or ourpose, 

You should note carefully that while the 
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government contends there has been testimony from which you 
can infer, if you so choose, that Mr. Lofland was promising 
money to Mrs. Rupe in return for this affidavit you need 
not find that there was any money or other consideration which 
the defendant either gave or proir’.sed in order to find 
that he acted corruptly. 

I charge you as a matter of law that any unauthor 
ized endeavor, effortor act to influence, obstruct or 
impede the proceeding is corrupt. 

I want tv emphasize that the success or failure 

! 

of an alleged corrupt endeavor is not material and is not 
an element of the offense of obstruction of justice. 

*i 

The law docs not make quilt dependent upon the degree of 

t 

success or failure. The defendant is charged in Count 8 

I 

with a violation of Title 18, Sectqon 1510. That statute 
in pertinent part reads as follows: 

"Whoever wilfully endeavors by means of 
bribery, misrepresentation, cr .intimidation, to obstruct, 
delay, or prevent the communication of information 
relating by a violation of any criminal statute of the 
United States to any person to a criminal investigator is 
guilty of a crime." 

Count 8 of the indictment reads as follows: 

"On or about the fifth day of .June, 1975 , 
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2 

in the Southern Dintrict of New York and elsewhere, 

| 

r ( 

3 

defendant Lofland unlawfully, wilfully and knowingly did 


4 

N i 

endeavor bv means of bribery, misrepresentt to.. , -»nrl i 

• 


i r t-i nidation, to obstruct, delay, and orevont the connuni- 

1 

G 

cation of information relating to his violations of criminal j 

| 


7 

* 

sta'.utes of the United States by a person, namely Myrtle 


8 

Rupe, to criminal investigators, including Assistant 


9 

United States Attorneys and special agents of the Federal 


10 

| 

Bureau of Investigation." 


11 

1 

Section 1510 was designed to deter the coercion 

{ 


12 

of potential witnesses who are the subject of criminal 

• 

13 

investigations. In order to find the defendant guilty of 

• 

14 

the crime charged in Count 8 of this indictment you must 


15 

find the following elements beyond a reasonable doubt: 


16 

First;you must find an act by the defendant 


17 

of knowingly and wilfully endeavoring by moans of bribery, 


IS 

misrepresentation or intimidation, to obstruct, delay, or 

! 


19 

prevent Myrtle Rupe from communicating information 


20 

relating to a violationof the federal laws. 

* 


21 

With respect to this first element I charge you 

| 

- 

22 

that misrepresentation and intimidation have the same mean- 

| 


23 

ings here that they have in the previous statute we 


24 

talked about, and that bribery here has its every day 


25 

i 

meaning of bestowing or promising to bestow something of 
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value in order to corrupt the conduct of anothef. 

!i 

Further, I instruct you here, as elsewhere, 
the*- the indictment reads in the conjunctive — 

i 

that is, it charges hoflaud vs^d bribery, misrepre¬ 
sentation and intimidation to obstruct justice — the statute 

t 

■ 

itself reads in the disjunctive, and consequently you need 

» 

t| 

only find here that the defendant used bribery or misrepre- 

I! 

|i sentation or intimidation. 

jl Finally, I instruct you that the federal 

i! 

criminal laws as to which the government charges Myrtle 

i 

|! 

Rupe was obstructed from communicating information are the 

l! 

mail fraud, wire fraud, and travel fraud laws which we have 

;l 

previously discussed. 

In this regard I charge you that it is not 
necessary that the government prove that Mr. Lofland knew 
about these particular laws, but only that as to 

information which in fact related to violations of those 

l 1 

laws he knew Myrtle Rupe had some such information and he 

' 

knew that she had communicated it or that he believed she 

was about to communicate it, or both. 

•i 

Second, you must find that the action taken by - 
Lofland must have bcentaken to obstruct, delay, or prevent 
the communication from being made or on account of such 

I 

communication having been made to an individual or 

|! 

j» 

!i 
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individuals authorized to conduct or engage in investi¬ 
gations of such violations. That is to say, authorized 
federal criminal investigators. 

I instruct you that Fill agents and Assistant 
United States Attorneys are authorized federal criminal 
investigators in terms of this statute. 

Third and finally you must find that Lofland knew 
that the recipient or the intended recipient of Myrtle 
Rupeb information was a criminal investigator. That is to 
say, that he knew she had been talking or was going to be 
talking to the FBI and or the United States Attorney's 
office with respect to the information that he sought to 
hinder her from communieating to them. 

You have heard me mention along the way 
certain contentions of the government. The defendant 
in this case contends that he acted in good faith at all timejs 
that he intended to complete the country club according to tjh 
plans, that Mrs. Rupe and Mrs. Armstrong ware familiar with 
his background and financial condition, and that the 
various loan applications wore made in good faith and 
indeed on many occasions he was accompanied by Mrs. Rupe. 
ihe fact that these apolicatior.s did not roach fruition 
was in part due to economic conditions and to Mr. Lofland's 
credit standing. 
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These niT the defendant’s contentions. 


Now, I am not going to summarize the 


evidence in this case because it has not been t>o long and 


counsel have summed it up well, but T do wish to refresh your' 


£ 

recollection as to those witnesses who appeared befox-o you. 


The government called the following witnesses. 


The government called Myrtle Rupe, and Mr. Cecil Schnepp, 


who was the pool builder, in Kansas, and Mr. David Cole, 


who was the representative of the Z^rnholz Coffee people, a Mi 


Vane Higgins, who was the Liberal, Kansas construction 


man, and Mrs. Angela Burke who testified as to certain 


addresses at which she lived, a Mr. Eugene Batie, a 


farmer from Tucumcari who moved his buildings off certain 


property, a Miss Cynthia West, a Dr. Stokes, the owner 


of the house on Keystone Lake, Mr. Lester Me Ghee, the 


business venture promoter who testified, among other 


things, to certain conversations with Mrs. Rape, a Mr. 


Arnold Goodman, a New York lawyer connected at relevant 


20 j! times with Paramuse and with Lee Reynolds, who testified. 


among other things, to a movie deal with a Dr. Denne, a 


Mr. James Spencer, a former sea captain who became the 


chairman of the executive committee of the Antilles Bank, 


a Mr. Donald Stangle took the stand, you may recall. 


but there was then a stipulation with regard to his 
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testimony ns to certain purported signatures of Mr. Bennett 
on certain instruments, a Mrs. Louise Dennison who you may 
recall testified, among other things, in 3.971 she invested 
some $10,000 in oil leases Mr. I. of land said ho owned in 
Lee County, a certified public accountant in Dallas, who 
testified to preparing a financial statement for Mr. 

Lofland based on statements Mr. Lolland gave him, Ding 
Bennett, the president of Professional Underwriters Life, 

Mr. Thomas Myers of the FBI, and the government's last 
witness was Mrs. Esther Armstrong. 

The defendant called as witnesses Mrs. Myrtle 
Rupe and Mr. Rakoff. The government then called as a 
rebuttal witness Mr. Myers of the FBI. 

Now, I am getting close to the end, ladies and 
gentlemen. I want to say that just because evidence is 
uncor.t'-adicted in the record you need not accept it if you 
don'v find it to be believable. You alone, as I have said 
before, are called upon to decide the facts here. 

Now, how do you do this? How do you determine 
the credibility ofwi tnesses? This is obviously a threshold 
question in determining what the facts arc. This depends 
very largely upon the impression that a witness or witnesses 
made upon you. Was that witness tolling the truth or giving 
you an accurate version of what happened? 
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As T said when you walk in the door of this 
courtroom and you pit in the jury box you keep your common 
sense and your good judgment with you. You decide whether 
a witness has told a straightforvnv ’ mul truthful story, 
whether the witness has attempted to conceal anything, 
whether there wan a motive to testify falsely, whether 
there wa• a reason that a witness might color his or her 
* stimuny. The ultimate question for you to decide in 
passing upon credibility is did the witness tell the truth 
here before you as to essential matters? It is for you to 
decide whether a witness at this trial is truthful in whole 
or in part in the light of his or her demeanor and all the 
evidence of the case. 
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1 he fact that any witness here was a government 
employee dees not entitled that testimony to any greater 
weight or consideration than that, accorded to any other 
witness in the case. I hardly need to say that it is 
entitled to no less consideration. It is entitled to the 
same consideration, and you arc to evaluate such 
testimony and credibility of such a witness the same 
way as you would that of any other witness. 

If you find, ladies arid gentlemen -- and this 
applies to all witnesses — if you find that„any witness has 
testified falsely ns to any material matter you may reject. 
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t*e entire testinony of that witness* or you nay accept such 
part as commends itself to your belief or which you nay find I 
as corroborated by other evidence in the case. 

If you find a reasonable doubt as to the question 
v.nether tne defendant, Mr. L and, committed one or any or aljl 
or the offenses charged he _>u should not hesitate 

to acquit hin on such count or counts. but, on the other 
hand, if you find beyond a reasonable doubt that the law 
has been violated as charged you should not hesitate because 
of sympathy or any other reason to render a verdict of 

i • n 

guilty as a clear warning to the public that crime of this 
character may not be committed with impunity. 

Nov;, Mr. Lofland did not testify in this case 
on his own behalf. Under our Constitution he had no obli¬ 
gation to testify or to present any other evidence because, 

?.s I have said, the burden of proof is solely upon the govern¬ 
ment as to all elements of this case, and that burden 

remains upon the government throughout the entire trial 
and docs not shift. 

Therefore, you nay not consider in any v/ny 
whatsoever, or attach any significance to the fact that Mr. 
Lofland availed himself of his constitutional right not to 
testify. No adverse inference may bo drawn against him by 
you because of his exercise of this privilege. In short, the : 
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, t 

- fact that Mr. Lofland did not testify .may not. be considered I 

i ; I 

3 i by you at all. 

* Now, the government to prevail must prove the 

0 essential elements of each of the charges yj the required 

6 I 

degree of proof as I have changed yov. If the government 

i 

has succeeded your verdict should be guilty as to that 

3 |j charge. -' Lt - has failed your verdict must be not guilty. 

q it ‘ 

Your verdict, ladies and gentlemen, must be 

^ ;; unanimous. Your function, as I have said before, but I wish 

.. 

J1 to repeat, is to weigh the evidence in this case, determine tho 
guilt or innocence of Mr. Lofland solely upon the bar's of 
*3 t~at evidence and upon my instructions. 

n A 

Under your oath as jurors veu cannot and you 
15 are not to allow any consideration of a sentence which 
might be imposed upon the defendant, if convicted, to 

b enter into yourdeliberations or influence your verdict in any 

:i 

r 

way. Your duty is to decide the facts here, to decide 

it 

IP this case solely upon the evidence before you. 

■I 

i; 

20 In the event of a conviction, the duty of 

j! 

21 imposing sentence would rest solely with the Court. 

M 

- 

■>■> 'I 

21 Each oT you ladies and gentlemen as a juror is 

23 j, entitled to his or her own opinion. Hut each should, 

2-1 however, exchange views with your follow jurors. That is 


v:hat jury deliberations mean: To discuss and consider the 
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evidence, to listen to the arguments of follow jurors, to 

, ! 

° present your individual views, to consult with one another, 
and to reach an agreement based sole 1 ’' and wholly upor< the 

• * I 

I 

cvic. ri'.ce, if you can do so without violation of your indivi- 

l 

° dual judgments. 

t! 

- i! 

Each must decide *-hi_ care **'». himself or herself 

8 l ! 

after consideration and discussion with his or her fellow jure: 

|j 

but you should not hesitate to change an opinion which after 

i’ 

<] discussion with your fellow jurors appears erroneous 

C 

11 However, equally,if after careful consideration of all the 

12 evidence, the arguments of your fellow jurors, you entertain 

|‘ 

l 2 a conscientious view that differs from others you arc not 

14 to yield your convictions simply because you are outnumbered 

15 or outweighed. The final vote must reflect your 

lo conscientious conviction as to how the issue should be 

17 decided. 

15 ' If th( 2 government has failed to carry its bu. den 

t 

19 ;; as to any count you should acquit on that count. That 

20 ; is your duty. However, if the government has carried its 

21 burden you must not flinch from your sworn duty, but you must 


20 : 

it 


22 convi ct 


the lav/. 


i; 

25 |: 


J.adies and gentlemen, that concludes my charge 


Ge.itlcr.cn, have you any matters to bring to 


> 
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i 

2 

a t to l i t j on ? 


| 

! 

3 

MR.RAKOFF: 

1 

None, your Honor. 

1 

4 

MR. COVEN: 

No, your Honor. 


5 

THE COURT: 

Very ac d. 

■ 

6 

1 

MR. COVru : 

Wo do however request a 

side bar. 

7 

THE COURT: 

Very good. 

1 

8 ! 

I’a ase stay in place. We '.vlll go in 

1 

the robing room i 


14 

15 

16 

it a 
18 
19 


21 

25 i; 


for just a minute. 

(In the robing room.) 

THE COURT: Mr. Coven, any requests for exceptions? 

MR. COVEN: Yes. Judge, I take exception first to 
your Honor's statement about the public having to be assured . 
that a party shall not be — something about impunity. 

I daft remember the exact v/ords. It came in towards the 
end tncrc. I can get my sheet. 

THE COURT: I know what T said. I said if you 
find a reasonable doubt the defendant has committed any one 
or all of the offenses he is charged you should not hesitate 
to acquit him on such count or counts, but on the other 
hand if you find beyond a reasonable doubt the law has been 
violated as charged you should not hesitate because sympathy' 
or any other reason to render a verdict of guilty as a clear 
warning to the public that a crime of this character may 
n o t be c omm i 11 a d w i t h .i mpu n i ty . 
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1 

2 

3 

•1 


m i hr 14 


HU. COVEN: I think that is very prejudicial. 

| 

MR. RAKOFF: Tt is a standard charge given about 


i 1 5,000 tines. 


Till' COURT There is a case United States v. 


ji Alessandro that has approved of that. 


i 

8 

9 



13 j! 



15 


j- 


16 


17 


15 

19 

20 
21 
22 

23 j! 

24 

25 


MR. COVEN: The only other thing that bothers 
me is i see no reason for an aiding and abetting charge in 
this case. There is no principle here. 

THE COURT: I think this could apply to such 
situations as Michael Gardner, and the Dcnne situation. 

MR.COVEN: Donne is only with specific intent 

to defraud. 

THE COURT: Your exception is noted, Mr. Coven, 

because I have the jury sitting there. 

Anything else? 

MR. SCHACHTER: Yes. When your Honor was speaking 
about Count 5 you gave an example saying that the jury could 
consider Myrtle Rupe travelling after a phone call with 
the defendant. I think that that gave possibly the jury 
the impression that your Honor was stating that Myrtle 
Rupe travelled after a telephone call with defendant while 
it was actually after a telephone call with Michael Gardner. 

MR. RAKOFF: I disagree with that, your Honor. 

The telephone records show conclusively she had one phone 


!! 
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! 




12 


1 ? ! 


20 


call with Mi.chi'.el Gardner, she had two phone calls the 
same day with Lofland, she had a phone call the next day 
with Lofland, she h.:d a call after that with Lofland which 
mentioned travelling. 

MR. SCUACMTER: She testified slu. acceded to travel 

after a telephone call with Mr. Michael Gardner. 

THE COURT: That's for the jury to grapple with. 

Anything else? 

MR. COVEN: No. 

THE COURT: Okay. 

(In open court; jury present.) 

THE COURT: Ladies and gentlemen, you nay 
retire and consider your verdict. 

Mrs. Gaines, T am going to have to excuse you at 
this point with r.y thanks for your service and your attention! 
to the evidence as it went along. 

MR. COVEN: Your Honor, would you ask the 
jurors who are being excused a question of whether she dis¬ 
cussed any of this case with the other jurors? 

THE COURT: No, I decline to do that. 

(Marshals sworn at 2 o'clock.) 

(Jurors excused at 2 o'clock.) 

(In open court; jury not present.) 

THE COURT: I assume the jury has already cotr.cn 
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a copy of the indictment. 

MR RAKOFF: Yes, redacted. 

Tiin COURT: I assume they are going to ask for cer¬ 
tain exhibits. Might: be stipulated they will all be 
put. in one place, and when the jury asks for then they will 
be given by the clerk without the necessity of everything 
convening, including the reporter, and the Judge. 

MR. RAKOFF: That is fine. 

MR. COVEN: Yes. 

MR. SCHACHTER: Your Honor, I have one question 
as to the defendant's eating. He would like to stay here, 
your Honor, rather than go. 

THE MARSHAL: We can have him up here in five 

minutes. Lunch is provided as usual. 

THE COURT: We will go about that in the formal 

fashion. 

(In the robing room; 3:40 p.m.) 

THE COURT: Mr.Schachter, we have a note here, 

Mr. Rukofr went to lunch, were you prepared to act in his 
absence? This has to do with exhibits the jury wants. 

It reads "Exhibits related specifically to 
the 8 counts as outlined in the indictments." 

(Note marked Court Exhibit 1.) 

THE COURT: I propose, if you have no objection, 
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6 

7 ji 

8 

9 ' 

! 

10 I 

. 

11 I 

: 

l 

12 i 

13 

ji 

14 

t, 

15 


16 

17 

18 

19 

20 
21 
22 


I! 

23 i! 


" J 


25 1 


7>a. 

to pen my own little note under there saying can you be 
more specific? 

MR. SCHACHTER: I would request that, your Honor. 

I had seen this, and didn't understand it myself. Could you 
please be more specific ns to the exhibit or exhibits 
desired. 

Signed Judge Owen. 

Give that back to the marshal. 


I! 
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(j.n open court; 4:00 p.m.) 

(Jury not present.) 

itlh CO JUT: Mr. Pvkof f. in your nbsonce, the jury 
fioked for Mrs. Rupe'e testimony the first time she was on 
tho stand with regard to the affidavit that got torn up. 

' L tr;ir -- we have located the pages from your transcript which 
I have in front of me. 

Further, they want the testimony that is Count 1, 

% 

tho thousand dollar telegraphic money order that was Count 2 
and the .,>1,000 check for Armstrong which is 3. 

m 

Wo havc ^ onG through the transcript and as far as 
- ^an .ell pages 293 through 300, and I made some pencilled 
notations in there of a very light sort, and pages 307 and 
308, starting at the bottom of 293, and then going to page 


300 — 


j 

23 •' 


MR. RAKOFF: 1 assume without the side bar part. 
THE COURT: Yes. And then pages 307 and 308. 

MR. RAKOFF: Then there was later on. 

Tilt COURT: They want the first testimony of Mrs. 
Rupc- relating to affidavit as prosecution witness. 

THE COURT: I don’t see anything further. 

MR. RAKOFF: There was one place on cross which 

is what I am trying to find, your Honor. 

THE COURT: I am going to step out for one 
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1 390 


'C. 
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minute, and I don't think you will find it. I looked 
' through, there and I couldn’t find anything. 

* IM . P d OFF: Vie have agreed there is one tiny 

: raa: on t on crons on pc.gc 3*j6, line 9 through 367, line 10. 

6 TWR COURT: Y^s. 

i. 

1 (Continued on next page.) 
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(In oner; court; jury present.) 

THE COURT: Ladies and gentlemen, your fourth 

\ 

request was for the first ♦estimn ty of Myrtle Rupe regarding 
affidavit «is prosecution v;itnesr.. We are now prepared to 
read that co you. 

(Record road.) 

MR. RAKOrr: Could it be reflected that the 

very last part you are now about to read is on cross 
examination? 

THE COURT: Yes. That was direct examination. 
(Record read.) 

THE COURT: You may retire. 

(At 4:30 p.m. the jury returned to 
the jury room to continue their deliberations.) 

(At 5:15 p.m. a note was received from the 


IT j ury .) 

1? ' (In the robing room.) 

j: 

19 ] THE COURT: What is the problem? This has 

20 to do with the thousand dollar telegraohic money order, 

21 Count C. 

j: 

22 j- MR. RAIIOFF: Right. Your Honor, the govern- 

23 j' ment would contend that the real testimony is Rune, pages 

2-1 230 through 2 37 and Me Ghee, pages 6 31) and 6 40. That 

it 

25 ! covers the $4,000 money going to Myrtle; she then beinn 

i| 
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told by Lofland that it is supposed to be for various 
exp nscs, including send a thousand dollars bai to me and 
then the sending of the thousand dollars. 

'Without that conversation with Lofland, it 
doesn't scam to me to make sense about just sending the 
thousand dollars. It. doesn't out it into any framework 
whatsoever. 

So that's the pages that the government would 
like to include. 

THE COURT: Mr. Schachter. 

MR. SCHACHTER: The defense contends that the 
question asked by the jury is the one thousand testimony 
concerning I believe line one thousand dollars what was 


THE COURT: A telegraphic money order from 
Myrtle Rune to Lofland. 

MR. SCHACHTER: Right. I would contend that 
that is the only testimony they should now hear. The 
testimony as to the money going from Me Ghee to Mrs. Rune 
was not requested. 

MR. RAKOFI': The testimony on the thousand 

dollars itself v/ould be about a page at most. It seems 
to me it would not make any sense 

MR. SCHACHTER: Possibly we could ask the jury 
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to be ram specific, to elaborate on that request. 


THE COURT: Mr. Rnko?f, yon want to add what.? 


What does Me Ghee sav? 


.MR. RAKO The Mo Ghee part which is a page or 

Wo, he simply says that he was told that Mrs. Rupe was 
anory because iv- hadn't put up any part of the advance 
fee and so he said, well, I will send her $4,000, but ho 
thought it was to go into escrow and it was not. 


10 i 

.1 

!i 


I am more concerned, although I think that is 
certainly relevant — I am more concerned with Rupe'n 


testimony which, if it wore left as Mr. Schachter wants it, 
L think it would come down — 


THE COURT: 


What are we going to have from 


Rare 1 s testimony? 


Is there a dispute of Rupe's testimony? 


21 I. 


MR. RAKOFF: Yes. 

MR. SCHACHTER: I don't believe that the 

Me Ghee testimony that was just read is relevant to this 
jury request. The jury specifically requested the one 
thousand dollars telegraphic money order from Mrs. Rupe. 

THE COURT: No, they didn't ask that. They 


22 i! asked pertinent testimony concerning Count. 6. Then they 

ji 

23 defined that as the one thousand dollar telegraphic money ord* 
,,j j: and they quote that language from the indictment, so they 

;j are really talking about the pertinent testimony as to 
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the count. It is just a question of how — 

MR. RAKOFF: The government's contention on 

Count 6 at all times was this, that Lofland was telling one 
story to M- Ghee and the other to Rupe. 

To Mr Gh-'e he said this 'nart of cne advance 
fee, your part. Send i v Rupe. 

And lie said: Well, you know, I have always 

wanted to put it in escrow and Lofland said: Yes. 

TIIE COURT: What do you want to road from 

Mrs. Rupe that is disputed? 


I 

i 

! 

I 

i 

I 


I 

t 

I 

! 

i 

i 


MR. RAKOFF: I would like to start "Did there 
come a time when you had a conversation with Mr. Lofland 
regarding Me Ghee?" 

She goes on to say that Lofland told her that 
Me Ghee was sending a check to cover expenses. She goes 

i 

on then listing how she spent the full 4,000, and the last pap 
of that is she sent a thousand dollars of it back to Lofland 
and ‘■hat thousand dollars is the specific telegraphic count 
referred to in Count 6. 


The government feels that without that back¬ 
ground you don't have a very good idea of what Count 6 is 
really all about. 

THE COURT: Mr. Rakoff, suppose I were to rule 
that you could read the Rupe testimony in its entirety 
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without the Me Ghee. 


MR. P.AKOLT: I would accept that as a fair 


eorromi so . 


THE COURT: They are asking about the count. 

That hat to do with the thousand dollars going to Loflana 
ir. furtherance of the scheme to defraud, which is incorpor¬ 
ated in there. I think you.do have to go more than just 
the me'-e fact of sending the thousand dollars. 


MR. SCIIACUTER: I remember , your Honor, v;c had 

bench conference at one point where we said that reading 


the indictment, victims under the indictment would be 
elder’." widows, would be a reading of the indictment. 

Are wc contending now that the victim is 
Me Ghee or Myrtle Rupe? If it is Myrtle Rupo, what does 
the money coming from Me Ghee have to do with the money that 
Myrtle Rupe ghen sends? 

THE COURT: All that the jury has asked is, 

"Pertinent testimony concerning Count C regarding the one 
thou and dollar telegraphic money order sent from Myrtle 


Rupe „n Oklahoma City, Oklahoma to Lofland in New York- 
in indictment." 


23 


MR. SCHACHTKR: Under the indictment Count 6 


24 i ! relates to a scheme against Mvrtlc Rune as a victim and the 

o- ' i 

20 ! pertinent testimony in Count 6 relates to Myrtle Rupe sending; 
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money 


THi: COURT: They have asked "pertinent testimony 

i 

concerning Count 6." I think it is none than just 

♦ 

♦ 

the sheer actual sending -- 


MR. RAKOFF: The scheme that is alleged in 

. 

Count (>, of course, is the entire scheme. It is incorpor- 
ated by reference in he introduction. This is a mailing j 
in furtherance of the scheme. 


MR. SCIIACIITSR: Could I add one more thing, 

your Honor? I am just saying that I would allow 

testimony on what Mr. Lofland told Mrs. Rune, the reason he 

■ 

needed the thousand dollars and why she sent the thousand 
dollars and that he called her and requested the thousand 
dollars. I think that is what we have involved in 
Count 6 and not what Mr. Me Ghee was told. 

I 

i 

MR. RAKOFF: I would accept that as a fair I 

•i 

compromise. V.'nat you are saying, we put in the full Rupe 


part, but we don't put in the Me Ghee part. I think that isj 


fair comnror.isc of both positions. 


MR. SCHACHTER: Okay. I will accept that without 
the Me Ghee nart. 


MR. KAKOFF: All right, fine. 

THE COURT :\'i thou t reading Me Ghee's testimony. 
MR SCHACIITUR: Yes. 
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The second element is that the defendant 
endeavored to influence, obstruct or impede the due 
administration of justice. To inflwer.ee, obstruct c impede 
those tcwiether to cover any attf pt to interfere with the 
clue adwd. ’^-.ration of ’Stic 

The par«. 1 vi? •: r interference here charged was 
Lofland's attempt to got Myrtle Rupe to mail to Howard 
Cerny here in New York a false affidavit exonerating Lofland 
of fraud. 

The indictment states that Myrtle Uupe was a 
material witness to Lofland's fraud,and in this connection 
I instruct you that one is a witness within the meaning of 
Section 1503, when he or she knows or is supposed to know 
material facts and is expect ably to be called to testify to 
them. 

Due administration of justice, as used in the 
statute, refers to the fair, impartial, uncorrupted and 
impeded consideration of any matter, criminal or civil, pend¬ 
ing in the Courts o ' the United States. It include s 
every step in a pending case and, of course, includes a 
grand jury investigation of a charge. 

The third element is that the defendant in 
obstructing the due administration of justice did so 
corruptly. The word corruptly ns; used in the statute 

southern c s atcr court reporter** u.s court ho x 
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THE COURT: All right. [ am prepared to 70 ahead 
on the other. 

(Tn open court; jury present.) 

♦ 

THE COURT: Now, ladies and gentlcr>er;, with 
regard to your first inquiry, 'Tertiant testimony concerning' 
Count 6 ," we are prepared to read it to you. 

(Record read.) 

THE COURT: Ladies and gentlemen, you have 

a second question of me which is "Please explain difference 
between Counts 7 and R of indictment." j 

What 1 am going to do, T am going to read to you j 
portions of my charge that contain the elements that you » j 
must find beyond a reasonable doubt as to each of those 

• ; 

1 

counts before you could find the defendant guilty. 

In order to convict the defendant of the 
crime charged in Count 7 of the indictment, the government 

j 

mum',, prove each of the following elements beyond a 
reasonable doubt. % 


21 ,! 

II 


The first element is that the defendant knew 
that a proceeding was pending in a court of the United 


States. In this connection I charge you that a federal 
grand jury proceeding and also a proceeding leading to the 


issuance of an arrest warrant are both proceedings in a 
court of the United States. 
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i. 

dimply means having an .impro; ar motive or purpose. 

You should note carefully that while the 


9 


government contends that there has been ter.;inony from which 
cucan in fo r , ii you so choose, tha. Lolland was promising 
money to Mrs. Rupo in return for thin affidavit, you 


o 

8 |! 


nee:’, not find that there was any money or other consideration 
which the defendant either gave or promised in order to find 
that he acted corruptly. 



10 

I 


11 

unauthorized 


12 

or ineeda the 
‘ 

• 

i 

13 

I 

• 

14 

of an a1legod 


15 

an element of 


19 

20 




it 


21 !i 

22 

23 

24 

25 


The law does not make guilt dependent upon the 
degree of success or failure. 

In order to find the defendant guilty of the 
crime charged in Count 8 of the .indictment you must find the 
following elements beyond a reasonable doubt. 

First, you must find an act by the defendant 
of knowingly and wilfully encleavorirur by means of bribery, 
misrepresentation or intimidation to obstruct, dclav or 
prevent Myrtle Rupc from communicating information relating 
to a violation of the federal criminal laws. 


I 


I! 
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With respect to this first clement, I instruct 
you that misrepresentation and intimidation have the same 

i 

meanings here as they had in the previous statutes we ’ 

talked about, and that bribery here has the every day mean¬ 
ing of bestowing or promising to bestow something of value 
in order to corrupt the conduct of another. 

i 

Further, I instruct you that here, as elsewhere,, 
while the indictment- reads in the conjunctiva, that is, it 
charges that Lofland used bribery, misrepresentation and 

» 

intimidation to obstruct justice, the statute itself reads 

» 

] 

in the disjunctive and, consequently, you need only find, 

j 

hero as elsewhere, that the defendant used bribery, misrepre-* 

• 

sontation or intimidation. 

Finally I instruct you that the federal 
criminal laws as to which the government charges Myrtle 


23 ; 

ii 


Rupe was obstructed from communicating information are 
the mail fraud, wire fraud and travel fraud laws which 
wc have previously discussed. 

In this regard I .instruct vou that it is not * I 

i 

necessary that the government prove Lofland knew about these' 
particular laws, but only that,.as to the information 
which, in fact, related to violations of those laws, he knew j 


23 


Myrtle Rupe had some such information and he knew that she 
had communicated it or he believed she was about to ccmnuni- 
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cate it. or both. 

Second, you must find that the action taken 
by Lofland, that ir. in the first el.cr.ont that I have just 
charged you about, must ha been taken to obstruct, delay 
or prevent the communication from beir.-i made or on account 
of such communication having been made to an individual or 
individuals authorized to conduct or engage in investigation 
of such violations, that is to say, authorized criminal 
inves tiga to rs. 

I instruct you that Fill agents and /assistant 
tnited SI itos Attorneys are authorized federal criminal 
investigators in terms of this statute. 

Third, and finally, you must find that Lofland 
knew that the recipient or intended recipient of Myrtle 
Rape's information was a criminal investigator, that is to 
say, that he knew she had been talking or was going to 
ba talking, to the FBI and/or the United States Attorney's 
Office with respect to the information that he sought to 
hinder her from communicating or injure her for having 
communicated. 

How, ladies and gentlemen, that completes my 
charge on those two counts. You may retire and deliberate 
further. 

(At 5:49 p.m. the jury retired to the jury 
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room to continue their deliberations.) 

(Koto no hod Court's exhibit 2.) 

(At 5:50 p.in. a note was received from i 

the jury.) 

(Mote marked Court's Exhibit 3.) 

( 6:20 p.n., in open court; jury present.) 

THE CLERK: The members-of the jury will answer 
present as their names are called. 

(Jury roll called; all present.) 

BY THE CLERK: 


Q Mr. Foreman, please rise. 

Has the jury reached a verdict? 

A We ha ve . 

Q What is that verdict on Count — 

A Guilty on all counts. 

Q Thank you. 

THE CLERK: The me inkers of the jury will listen : 


19 to your verdict as it stands recorded. 


25 ;• 


You say you find the defendant guilty on all ( 1 
counts, and so say you all. 

(Each juror upon being asked by the clerk, 

t 

. 

"Is that your verdict?",answered in the affirma- 

1 

ti ve .) 

THE COURT: Ladies and gentlemen, let me thank 
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you for your careful attention to the evidence o or .... 
clays, your obvious careful deliberations during ...his ?a - 
noon and tne clear foebsing obvious from tki exhibits fhat 
y OU called for end tV.^ exhibits thr.to you wanted to consider 
May T say that given the record before you, I don't see now 
vour verdict could have been otherwise. 

So you are discharged with my thanks having put 
in substantial service as ministers of justice. I aoprec- 

4 

that very much. 

Good night. 

(Jury excused.) 

MR. RAKOFF: Your Honor, the government 


I 


THE COURT: Mr. Schacht.er, is there anything 

you want to say on that? 

MR. SCHACHTER: We intend, your Honor, to 


aDOO- a 


1 the decision. We would say that the defendant should 


be held on the same bail, conditions pending. 

THE COURT: I will grant the motion. The 
defendant is remanded without br.il. 

Do you have any motions, Mr. Schachter, you 

want to make? 

MR. SCHACHTER: Yes, your Honor, depending on wne: 
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che date of sentencing is. Wc would ask for an extension 
of l'ra to make motions to five days prior to sentencing. 

THE COURT: • supp* o O SflP’.i’ 1»- a 

+ I 

presentence report:, although T an not all that clear as to whf. 
it is necessary in this case. 

MR. RAKOFF: Your Honor, although I would 

agree probably that it is not necessary, I think the Court 
of Appeals has indicated on a number of occasions that they 
feel strongly that if there is not to be a presentence 
report, the judge should indicate very clearly and 
specifically why he doesn't feel there is a need for one * 
on the record. • 

THU COURT: Rather than run afoul of any 

authorities of that kind, I wi3.1 oi'der one. 

I don't think we need the usual six weeks 
here, though. 

MR. RAKOFF: I wouldn't think so, your Honor. 

Tin: COURT: Wo will put this on for sentence on 
the J.9th of December. 

MR. .SCIIACHTKR: Can we have motions on the 

12th then, your Honor? 

THE COURT: What have you in mind in the way of ] 

motions so that I get some idea of when you need to file 
them? 
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MR SCHACHTH 


Actually Mr. Cnvsn had 


2 r requested that X ask this. I haven't really spoken to him. 

Ii 

3 !, He ’.'as planning on it. 

i : * v 

;i 

4 * THE COURT: 1 would assume that there is really 

only one motion that you want to make, and that it t..-i mo- 
tec k you: record. 

In any event, if you want to serve them and file 
them, the motion papers, on December the 12th, that will be 
all right with me, returnable on the 19th. 

MR. SC1JACHTER: Thank you, your Honor. 

THE COURT: All right. 

MR. RAKOFF: Does you 1 * Honor know where you 

•..'ill be on December 19th? 

THE COURT: I will be here. 

MR PAKOFF: What time? 

THE COURT: 2:15 for sentence on Dece.bor the 
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